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SUPREME COURT OF THE STATE O NEW YORK
COUNTY O NkW YORK: TAS PART 15

DANTEL WOLFU3, .ndividually and

derivatively, o behalf of the Index No. 104580/07
Trir Owners ot Centra. Park Place

[

CondominLum,
PerLitioner, Mtn Saq.
—aga.nst-
Goard of Managers of the Central Park
Place Condominium, Gabriella Garzoni,
Wwalvter Goldastein, XKosaku Horiwaki,
Jans Wonther la/x/a Jorgenson),
Noomarn Mehran, Chanaranath Sen,

Monya Singh

Defendants,

WALTER B. TOLUB, J.:

Deritioner owns a residential unit in the Central Park Place
~ondominium (Lne “Condominium”), located at 301 West 57'F Sireet
in Manhattan. 'I'his proceeding seeks to vacate the results of the
Decemper 17, 2006 clection of the Board of Managers of the
Cer-ra. pPark Placo Condominium (the “Board of Managers”) and to
compel tne Joard of Managers Lo hold a new election. By tnis

so-itioner seeks an order pursuant to CPLR 6301 and

apploeatioen,
vrohlblc.ng respondents, individually and/or collectively,
Trom cerforming any duties as a board member of The Hoard of

af ~he Central Park Place Condominium other than (1)

Managers wh
ersuiring the collectlon of common charges; (2) paying the
regulariy recurring bills of the Condominium and (3) addressing

any cmergency sltuatlions which pose an immediate threat Lo the
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property.  Respondents Board of Managers, Gabriella Garzoni,
Walter Goldsteirn, Kosaxu Horiwaki, Jens Winther (a/k/a
Jorgenson), Hocman Mehran, Chandranath Sen, and Moyna Singh
cross-move for an order (1) dismissing the petition pursuant to
CPlLR 3211 for poth lack of jurisdiction and failure to state a
causc of action; (2) dismissing the petition as to the
“ndividually raned members of the Board; (3) disquasifying the
“ivm of Braveroan Assoclates as counsel for petitioner; and (4
dismissing petitioner’s claim for attorneys foes.

Background

In November, 2006, !lalstead Property Managemecnt

-/

‘“Yglstead”), tvhe managing agent for the Condominium, mailled ana
delivered a notice of the 2006 Annual Mectirng (the “notice”).

T"he notice announced Lhat the annual meeting of the residential
unit owners of the Condominium and election of members of the
Board of Managers would take place on December 11, 2006 (Notlice
o7 Petition, Exnobit 3). The Notice of the Annual Meeting
adv.sed he unit cwners to attend in perscon, but provided a proxy
printed on Jo.d-cclcored paper (the “gold proxy”) to be completed

and rerurncd o tne avent that an owner could not attend. Wilh

respect o the gold proxy, the Notice included the follewing

language:

You are urged o attend the meeting in perscon. However, 12
you cannot attend, oicase complete the enclosed form of the

gold proxy and _eave 1t with the Condominium’s conclerge or

(Rl
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mail to -he managing agent. If you do not insert a name in
the plarnk space, appolnting someone as your proxy, 1t wil.
ke doered given Lo the Secretary to cast as a majority ol
“he Boara directe. If you complete a proxy but attend the
meeting arnd wish to vole, your proxy will be canceled and
returnoed Lo ynu

(PerlTicon Exnhikplt 3.
"he gold wroxy forr, however, resads as follows:

WNOW ALL PRESONS RY THRSE PRESENTS: I (we) hereby appoilnt
CPP Board Secretary Dr. Chandranath Sen with full power of
substitution o represent me (us) at the Annual Meeting of
Reosidentilal Unit Owners of the Central Park Place
Sondomiriuam on December 11, 2006 or at any adjournments
therect and to vote my (our) percentage of interest 1n his
absolute discretion with respect to the election of the
Pesiden—ial Board of Managers, and upon such other matters
as may come pefore the meeting. 1 {(we) hereby revoke any
ard all wrevious proxies, and ratify and conflrm all the
sald attorney, agent and proxy of his (her) substitulions
may do by virtue therecot.

[Lovition kExhibit 3.

on Novemper §, 2006, Condominium Owner Roscmary Bodner
acdvised Halstead in writing that she was seeking election to the
Board ot Managers with six other candidates, Sean Fitch, Walter
Goldstein, veborah Hoffman, Xosaku Horiwakl, Norman Steele and
Danre) Wolfus (The “Greon Slate”). The Greecn Slate ot candrdates
printed its proxlies on green-colored paper (the “green proxy’”;,
g:ving votirg power to Ms. Bodner and directing her to vole
solely for the Green S.ate candidates. The Gold Slate candidates
(denoted becausc the proxy supporting this slate was printed on

gold co.ored paper) was comprised of Board ol Manager incumbents

.
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Jens Wither la/x/a Jens Jorgenson), Hooman Mehran, Geoffrey
Sohwartz, Crardrarnath Sen, and Monya Singh, as well as non-

Cmcumbents Mool Bashan and Gabriella Garzoni (the “Gold Slate

Caendidates”.

On December 11, 2006, the Board held its Annual Meeting and
Flest.on. Cn December 13, 2006, the ballots and proxies were
reviawed and counted. Feritioner clalms that challenges were
rarsed as Lo the validity of certain Election documents. These
documenis weore separated from the rest of the documents and the
oblect:ons were noted by the Condeominium’s accountants.
Letitioner further olazms that the challenged Flecticn documents
a~d obtec:t.ons were =0 have been reviewed by the Condominium’s

antorney, David fingerhut, prior to certification of tne clectlon

ssults (Order ©o 3how Cause, p. 10; Affidavit of Helen Anne

i

Relra, Y9 12-76). Potitioner claims that the Election results
were cortified without Mr. Fingerhut’s review of the challenged
decuments and oniections, and the new Board of Managers was

2006, -

)
o
m
3
@]
it
[
et
U
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nnoanced on
Petiticrer, by order to show cause daled Apri. 3, 2007,
~ommenced this Artvicle 78 special proceeding claiming that the

December e_ection was tainted by (1) improper intervention and

I'ne rnew Board of Marnagers was comprised of Gold Slate
Mermpers, Gabriella Garzoni, Jens Winther (a/k/a Jens Jorgensaonj,
Hooman Mehran, Chandranath Sen, Moyna Singh, and Green 5late

Memiers Walter Goldstein and Kosaxu Horiwakdl.
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invo.vement by Halstead at the cost of the Condominium unit
owners; (Z2) lack of contro’s during the election to ensure a fair
and accurate vouing result; and (3) the counting of fraudulent

oroxles wnoon petltioner argues would have changed the result of

ZJiscussiorn

As a vrellmrlnary matter tLhis court first addresses +<he

0]

-

curisdictional challenge malntained by respondents, as 1 found
vl id, would obviate the need for inguiry into the balance of thne
app.ication.

PR

This app.iilcation, brought by order to snow causeg, seeks a

cro.iminary njunction pursuant to 6301 and 6313 preventing the
Board of Managers from doing anything other than collecting
cemmon charges, vaying bills, and addressing emergency situations
#hioh may arise. There 1s nothing in the Order to Show Cause
whiicn indicates that petitioner was seeking leave to commenco an
Artic.e '8 proceed:ng in lieu of service of a Notice of Petition.
Snerefore, in order Lo commence the Article 78 proceeding,
petitloner was reguired to file and serve the Notice of Petition
and Petiticrs i “rhe same manncr as a summons 1ln an action” (CPLR
403y, .e. by personal service,

Pet:tlioner rever independently served respondents with the

Notlce of Perition and Petiticn prior to service of the Order to

Show Cause. Rather, respondents were first presented with the

(93]
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Notice of Petition and Petition with the service of the Order to
show Cause. However, while service of the Order to Show Cause
was made 1n acccerdance with this court's directive,’ it did not
ooviate the sarvice reqguirement for commencement of a Special
Froceeding under Article 4, and more varticularly, Article 3, of

Lhe TPLR [see, CPLR 308, 3..; see generally, Barr, Altman Lipshic

and Gerstman, New York Civil Practice Before Trial, $42:82 [James

Pupllishing 2007 ), Service of the Notice of Petition and
retltion was therefore defective as to all of the respondents,
inasmuch as this court lacks jurisdiction over these parties, it
neeas not address the balance of the issues raised in either the
4pp.lcation cr the Petit.on.

Accordingly, 1t 1is

ADJUDGED that petitlioner’s application is denied; and it is

ADJUDGED that this matter is dismissed.

Dated: 7@yﬂﬁ _

SON. WALTER B. TOLUB,

* The Craer to Show Cause for this application, in pertinent
part, reads as fo.lows:
UthRE; Lhat service that [sic] a copy of this Order and the
papers upon which it 1s based, together with scrvice of the
Notice ol pPetition and Petition be made on or before the 9% day
ol April, 2007 by: (:)hand delivering them to the offices of
Richman & Fingerhuz, General Counsel to the Central Park Place

Condomirnium; and (i11) with respect to thg ﬁnﬁé- %mgWﬁﬂﬁionoe1Ercmﬂ&

L B

1noaddition Lo the hand delivery upon o !gﬂﬂn.To
overnight mail to their last known, d@ﬁ%n elsasdiot Q%EEEde b&‘i ative must
S50vy daesred suftflicient. » of @ ‘“1bmﬁ1 NWM1WPM5m“n
rvice be aeared suff and niotice < el o ¢ aythotit VA Dk (Foom
gptaln ey - mat the Judgment C180¢
%;narh1pe
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