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SUPREME COURT OF THE STATE OF NEW YORK 
ZOUNTY OF NEW YORK: IAS PART 50K 

INDIAN HARBOR INSURANCE COMPANY 
as subrogee of ZOZO Restaurant, 

Pet it ioner, 

-against- 

GEORGE T R I M I S ,  

Respondent 
_____________________________t______l X 
MARCY L. K A H N ,  J.: 

By order to show cause issued May 

'ractice Law and 

?et it ioner seeks 

rrimis ("respond 

DECISION A N D  
ORDER ON MOTION 
PURSUANT TO 
CPLR 53102 (c) 

Index No. 107475/07 

, 2007, petitioner 

:ndian Harbor Insurance Company ("petitioner" or "Indian 

iarbor") seeks an order pursuant to Section 3102(c) of the Civil 

Rules ("CPLR") directing pre-action disclosure. 

the right to subpoena the respondent, George 

nt" o r  "Trimis"), f o r  deposition of oral 

zestimony for the purpose of identifying the plumbing contractor 

qho installed the valves which caused water damage to 

3etitioner's subrogee, ZOZO Restaurant ("ZOZO") . An affidavit 

sf service was sworn on June 1, 2007 and was filed on June 8, 

2007. Respondent has failed to appear in this proceeding, and 

the application is granted on default. 

I. BACKGROUND 

Petitioner insured ZOZO for the risk of water intrusion at 

its catering hall located at 43-35 Ditmars Avenue, Astoria, New 
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rk. (See  Pet. Exh. A ) .  ZOZO hired a contractor, respondent 

orge Trimis, owner of T/Enterprises, Inc., to install urinals 

the catering hall, which included the urinal from which the 

tober 2, 2005 water intrusion originated. (Affirm. of Michael 

. Leavy, Esq., dated  May 22, 2007, In Support of Order to Show 

use [“Pet. Affirm.”], at ¶5). Robert Junge, Indian Harbor’s 

neral adjuster who settled ZOZO‘s insurance claim, discovered 

at a flushometer valve angle stop appertinent to a urinal 

iled, causing the water intrusion. (Affidavit of Robert Junge, 

j u s t e r  with U.S. Adjustment Corp. ,  sworn May 11, 2007 In 

pport of Order to Show Cause [“Junge Aff.”], ¶ 4 ) .  The valve 

as installed under a contract with the respondent‘s company. 

Junge Aff., ¶4; Pet. Affirm., Pet. Exh. B). 

Indian Harbor alleges that respondent has refused either to 

dentify his own liability insurer for the time period when the 

ater damage occurred or to provide the name of his plumbing 

ubcontractor. ( P e t .  Affirm. ¶7, Pet. Exh. C). Petitioner 

laims it intends to sue the contractor and subcontractor, once 

dentified, as ZOZO‘s subrogee, to recover for the amount it 

aid to ZOZO fin settlement of its insurance claim. (Pet. 

ffirm. ¶ 8 ) .  In o r d e r  to identify the subcontractor and 

ontinue with its plan to commence suit, Indian Harbor has 

ought an order permitting it to subpoena and depose Trimis. 
1 
hs noted, respondent has failed to appear in this p r o c e e d i n g .  

i 
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I. APPLICABLE LAW 

Section §3102(c) of the Civil Practice Law and Rules 

lrovides, in relevant p a r t :  

Before an action is commenced, disclosure to aid in 
bringing an a c t i o n ,  to preserve information or to a i d  in 
arbitration may be obtained, but only by court order. 

n order to obtain pre-action disclosure, the petitioner must 

emonstrate both "a meritorious cause of action and that the 

nformation s o u g h t  is material and necessary to the actionable 

rong . If (Matter ~f Uddin v. New York C itv Transit &,I th. , 27 AD3d 

65 [lst Dept. 20061 ; Holzman v. Manhattan & Br onx Sur face  

yansit; Operatinq Auth., 271 AD2d 346, 347 [ l s t  Dept. Z O O O ] ;  

liss v. Jaffin, 176 AD2d 108 [lst Dept. 19911). 

In Matter of Gleicb v. Kissinqer, 111 AD2d 130 (1'' Dept. 

985), the Appellate Division, First Department adopted the 

riteria for granting pre-action discovery which had been 

arlier announced by the Appellate Division, Third Department: 

The factors to be considered in determining an application 
for preaction disclosure were well summarized by the 
Appellate division, Third Department in Ernrnrich v .  
Technology f o r  I n f o r m a t i o n  Mgt. (91 AD2d 777) as follows: 
"Disclosure to a i d  in bringing an action, under CPLR 3102 
(subd [c]), is granted only where the p a r t y  seeking the 
disclosure has shown in his affidavits facts which 'fairly 
indicate he has some cause of action against the adverse 
p a r t y '  and,  further, that the information he seeks is 
'material and necessary' to that actionable wrong ( S t e w a r t  
v. Socony Vacuum O i l  Co., 3 AD2d 582, 583). Preaction 
disclosure is not allowed to determine whether facts 
supporting a cause of a c t i o n  exist (Matter of Manufacturers 
& T r a d e r s  T r u s t  Co. v. Bonner, 84 AD2d 678; L-Tron Corp. v. 1 .  

1 '  
t i  Davco Systems, 60 A D 2 d  25, 2 9 ) ,  and mere conclusory 

1 statements of suspicion and conjecture are insufficient to 
& '  
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allow one 'a judicial franchise to penetrate into another 
party's affairs, either by examination or inspection, to 
find out whether he ought to sue or ought not to sue' 
( S t e w a r t  v. Socony Vacuum O i l  Co., supra., p 583; s e e ,  
also, 3A Weinstein-Korn-Miller, NY C i v  Prac, par 3102.14) . " 

Matter of Gleich v, Kissinqer, S I J P ~ ~ ,  111 AD2d at 131-132). 

In order to prevail on a Section 3102(c) claim f o r  pre- 

lction discovery, as a threshold requirement, the petitioner 

lust show the existence of a u i m a  facie cause of action. 

Toa1 v. Staten T s l d n  d Univ. Hosp., 300 A D 2 d  592 [2nd Dept. 

: 0 0 2 ] ;  Stewart v. New York  C itv Transit Auth., 112 AD2d 939 at 

I 4 0  [ 2 n d  Dept. 19851). Therefore, pre-action disclosure is 

inavailable to ascertain whether facts supporting a cause of 

lction exist. (Matter of Uddin v. New Yor k Transit  aut;)^ oritv, 

:upra, 27 A D 3 d  at 265; Libertv Impor t s ,  Inc. v, Bourque t, 146 

JI2d 535, 536 [ l s t  Dept. 19891 [pre-action disclosure "is not 

)ermissible as a fishing expedition to ascertain whether a cause  

)f action exists"] ) . 

A court has "wide discretion in determining what is 

laterial and necessary" in terms of the disclosure to be made 

inder 53102 ( c )  . ( S t a ~ c o  v .  Steinberg , 254 A D 2 d  363 [2nd Dept. 

9981). Furthermore, the court must consider the evidence 

)resented in the light "most favorable to the petitioner," w h o  

s entitled to "every favorable inference which can reasonably 

)e drawn." ( E r o  v. GravSto ne  Materials, 1 n c . ,  252 AD2d 812 at 
1 1  
!!814 [3rd Dept. 19981). 
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11. DISCUSS ION 

Here, petitioner seeks pre-action disclosure to depose 

espondent general contractor in order to identify both its 

iability insurance carrier and the plumbing subcontractor 

esponsible for installation of the device which caused water 

ntrusion and damage to petitioner's premises. (Pet. Affrim, at 

3). Pursuant to ZOZO's contract with respondent, t h e  

ubcontractor installed a flushometer valve angle stop 

ppertinent to a urinal. The valve stop failed, causing the 

ater intrusion, resulting in damage to petitioner's restaurant. 

Junge Aff., ¶4). 

Indian Harbor claims it intends to sue the contractor and 

llumbing subcontractor to recover its payments made to 2020 as a 

esult of the failed urinal valve. It has thus fairly 

emonstrated both that it has a meritorious cause of action 

gainst the contractor and subcontractor for breach of contract 

nd negligence, and that the information it seeks to discover 

hrough its pre-action discovery, i.e., the identity of the 

llumbing subcontractor and its liability insurer, is b o t h  

laterial and necessary in order to frame the complaint. 

'etitioner is not attempting to determine whether a cause of 

c t i o n  exists; it is merely seeking essential information 

o enable it to bring suit. Accordingly, petitioner is entitled 

o obtain this information through pre-action discovery. 
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(Alexander v. S p s a n i e r m  Gal lerv, LLC, 33 AD3d 411 [13t Dept.  

20061; Wien & Ma l k i n  LLP v.Wichrnaq, 255 A D 2 d  244 [l't Dept. 

19981; Matter of $twn v. 70 9 East 5 6 t h  St. Corn. , 2 1 2  AD2d 4 1 0  

[lSt Dept. 19951; - a r n e s ,  Realtor$ v. Cantor, Fitzqerald 

& Co., 58 AD2d 6 2 9  [2nd Dept. 1 9 7 7 1 ) .  

IV. CQNCIIYSXQN 

For all the foregoing reasons, petitioner's application for 

? , r e -ac t ion  discovery pursuant to CPLR §3102(c) is granted. The 

r e s p o n d e n t  must make himself available f o r  deposition at a time 

and p lace  to be f i x e d  by petitioner on n o t  less than t e n  (10) 

days  notice, or at such other time and place as is mutually 

agreed  by t h e  p a r t i e s .  

The foregoing constitutes the decision and order of this 

zourt. 

bATED: New Y o r k ,  New York 
J u l y  26, 2 0 0 7  
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