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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: 

CRYSTAL B I T O N  and DANIELLE BITON 

IAS PART 15  
X ______-__--_------  ------------ ---------- 

P l a i n t i f f s ,  

- a g a i n s t -  

STATE FARM INSURANCE COMPANY, NEW YORK 
CITY TRANSIT AUTHORITY, DANNA EQUIPMENT 
CORP., STONEWALL CONTRACTING INC., and 
N I N E  NORTH MOORE STREET CONDOMINIUM, 

Defendants .  

X ---------- -------- ----------- ----------- 
WALTER B. TOLUB, J .  : 

Mtn S s q .  013 

F I L E D  
AUG 03 2007 

NEW YORK 
COUNIY CLERKS OFFICE 

By this motion, d e f e n d a n t s  New York City Transit Authority 

("NYCTA") and Stonewall Contracting I n c .  ("Stonewall") move for 

a n  o r d e r  p r e c l u d i n g  p l a i n t i f f s  from o f f e r i n g  a n y  testimony o r  

e v i d e n c e  relative t o  t h e i r  claims for p r o p e r t y  damage on the 

g r o u n d s  that p l a i n t i f f s  willingly and  k n o w i n g l y  destroyed 

evidence r e g a r d i n g  t h e i r  damages. 

S t r e e t  Condominium ("Nine North Moore") cross-moves for an order 

(1) restoring defendant Nine N o r t h  Moore's motion in l i m i n e  to 

exclude evidence at t r i a l  pertaining t o  alleged ' ' t o x i c  mold" 

conditions; ( 2 )  restoring co-defendants  NYCTA and Stonewall's 

m o t i o n  in l i m i n e  r e g a r d i n g  plaintiffs Spoliation of Crucial 

Evidence ;  and ( 3 )  compelling plaintiff to provide  updated  HIPPA 

compliant medical, c o l l a t e r a l  source, and employment 

authorizations for a l l  former treatment p r o v i d e r s  and new medical 

p r o v i d e r s  seen s i n c e  2 0 0 5 .  

Defendant  Nine North Moore 
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On February 5 ,  2002,  plaintiffs claim that they sustained i n  

excess of  $ 3 8 3 , 4 7 3  i n  p r o p e r t y  damage when water  entered into t h e  

basement l e v e l  of their two-level condominium. P l a i n t i f f s  claim 

that the bulk of  t h e  damage sustained t o o k  the form of water 

damage to thousands of items of new c l o t h i n g  which had been 

purchased by p l a i n t i f f s  with t h e  i n t e n t  of o p e n i n g  a c l o t h i n g  

s tore .  

A t  some point a f t e r  Februa ry  5, 2002,  p l a i n t i f f s  filed an 

i n s u r a n c e  c la im w i t h  d e f e n d a n t  State Farm Insurance company 

( " S t a t e  Farm") and retained B i a g i o  T r i p o d i  to a d j u s t  their c l a i m  

in exchange for somewhere between 10 to 1 2 %  of the total recovery 

in this action ( S e e ,  Notice of Motion, p .  7 ;  N o t i c e  of Motion, 

Deposition of Biagio  Tripodi, Exhibit E, p .  9 )  e Mr. Tripodi t h e n  

n o t i f i e d  de fendan t  S t a t e  Farm of his retention by plaintiffs on 

Februa ry  27, 2002  (See, Notice of Motion, Exhibit B, Motion in 

L i m i n e  af Defendants NYCTA and Stonewall, E x h i b i t  B) 

It appears from t h e  limited p o r t i o n s  of the deposition 

testimony provided  by the p a r t i e s  that Mr. T r i p o d i  d i d  not view 

t h e  c o n t e n t s  o r  condition of p l a i n t i f f s '  basement. R a t h e r ,  h e  

h i r e d  Thomas Andrapoli, to a c t u a l l y  perform the task of 

inventorying t h e  contents of plaintiffs' basement ( N o t i c e  of 

Motion, Deposition of Eiagio T r i p o d i ,  Exhibit E, p .  5 3 - 5 4 ) .  

Although Mr. Andropoli spen t  four days 

of plaintiffs' basement, the inventory 

inventorying t h e  contents 

r epor t  he produced only 
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records items in gene r i c  terms and does n o t  contain a n y  

information i d e n t i f y i n g  t h e  makers of the alleged destroyed 

clothing items (Notice o f  Motion, Exhibit C ) .  Mr. Andropoli 

f u r t h e r  admitted at deposition that 5 0 %  of t h e  values assigned to 

the destroyed p r o p e r t y  were g i v e n  to him by plaintiff C r y s t a l  

B i t o n  (Notice of Motion, Exhibit E, Transcript of Thomas 

Andropoli),’ 

c o n t e n t s  of the basement. No r ece ip t s ,  p r i c e  t ags ,  or labels 

from the garments were retained. All of t h e  items were removed 

from t h e  apartment and th rown  away. 

No photographs were t a k e n  of a n y  of the a c t u a l  

The c o u r t  notes t h a t  t h e r e  is a dispute a s  t o  who was 

responsible for removing t h e  damaged clothing items from 

p l a i n t i f f s ‘  apartment. Ms. Biton, in h e r  deposition, testified 

t h a t  the clothing was thrown away by the “two gentlemen” wha were 

c o u n t i n g  the items (Notice of Motion, E x h i b i t  E, Deposition of 

1 At deposition, Mr. Andropoli t e s t i f i e d  as fo l lows:  

Q: What percentage of t h e  items had t h e  a c t u a l  t a g s  still on 
them, and I ‘ m  talking about the p r i c e  t a g s ?  

A: I ‘ m  n o t  exactly s u r e .  P robab ly  a t  l e a s t  50  percent ,  b u t  the 
ones  that weren‘t t h e r e  were probably due to t h e  c o n d i t i o n  down 
there, moving s t u f f  a round  (Andropoli Deposition, p .  2 3 ,  I n  2 - 9 ) .  

Q :  Did you m a r k  down anywhere t h e  names of the stores? 

A: That is the j o b  of the a d j u s t e r .  

Q: You didn‘t do it, though? 

A :  No. I: was hired to take a n  i n v e n t o r y ,  n o t  to a d j u s t  the l o s s  
(Andropoli Deposition, p .  23, In 16-21) 
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Crystal Biton p .  803).' Mr. Andropoli testified that h e  t o l d  

p l a i n t i f f s  to retain and photograph t h e  damaged clothing items 

(Andropoli T r a n s c r i p t  p.  2 8 - 2 9 ) .  

On May 8, 2 0 0 2  p l a i n t i f f s  commenced t h i s  a c t i o n  asserting a 

total of nine causes of  a c t i o n  a g a i n s t  the d e f e n d a n t s  including 

claims for p r o p e r t y  damage and f o r  i n j u r i e s  p red ica ted  upon 

exposure  to mold (see, Notice of Cross-Motion of d e f e n d a n t  Nine 

North Moore, Exhibit A). In April, 2005 ,  while the 

aforementioned motions in l i m i n e  were pending ,  

m a r k e d  off t h e  ca lendar .  

the 2 0 0 6  ca lendar  y e a r ,  and the i n s t a n t  motions ensued. 

this action was 

The action was restored a t  the end of 

Discussiop 

As a preliminary matter, the portion of cross-motion made by 

defendant  Nine North Moore seeking  updated HIPPA compliant 

medical, collateral source,  and employment authorizations for all 

former treatment providers, new medical prov ide r s ,  and employers 

from p l a i n t i f f s  since 2005  is gran ted .  All of t h e  defendants in 

this a c t i o n  a r e  e n t i t l e d  to this information, and  p l a i n t i f f s  are 

t he re fo re  d i r e c t e d  to produce t h i s  information w i t h i n  3 0  days of 

serv ice  of a copy of t h i s  o rde r  with notice of e n t r y .  

' Again, this c o u r t  notes t h a t  only p o r t i o n s  of the 
depositions were provided  for review w i t h  the p a p e r s .  
t h e  r e f e r e n c e  t o  t h e  "two gentlemen" is to Mr. B i a g i o  and Mr. 
Andropoli, b u t  w i t h o u t  the entire deposition transcript, this 
court c a n n o t  identify with certainty to whom t h e s e  comments 
re fer red  to. 

Presumab 
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The balance of tha cross-motion made by d e f e n d a n t  N i n e  N o r t h  

More which seeks r e s t o r a t i o n  of  t h e  motions in limine made by 

made by N i n e  Nor th  Moore and co-defendants NYCTA and Stonewall is 

also g r a n t e d ,  and further discussed and r e so lved  as f o l l o w s .  

Spoliat ion of F,vidanc e 

At t h e  core of b o t h  the instant motion and t h e  mot ion  in 

limine brought  by defendants NYCTA and Stonewall i s  a p l e a  for 

this court t o ,  at the very  minimum, grant an order of preclusion 

p r e v e n t i n g  plaintiffs from o f f e r i n g  testimony or evidence 

relative ta their claims for p r o p e r t y  damage at trial ( s e e  N o t i c e  

of Motion, Motion in Limine of defendants NYCTA and Stonewall). 

C o u n s e l  for plaintiffs, in opposition to the motions, asserts 

t h a t  s u c h  a sanction is unwarranted as plaintiffs had no 

knowledge t h a t  they were actively removing evidence of their 

claims, and further argues t h a t  defendants cannot demonstrate 

t h a t  they are pre jud iced  by t h e  d i s p o s a l  of t h e  damaged items. 

Under the facts and circumstances of  this case, t h i s  argument, is 

a t  best, disingenuous. 

P l a i n t i f f s ,  immediately a f t e r  they claim to have sustained 

water damage, h i r e d  an  loss a d j u s t e r .  However, d e s p i t e  h a v i n g  

filed a previous  claim f o r  p r o p e r t y  loss in their basement,3 

p l a i n t i f f s  failed to document of the claimed damage to their 

'This p r i o r  damage, for which a claim was pa id ,  was also 
a t t r i b u t e d  t o  basement water damage. 
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personal prope r ty  and to the apartment itself w i t h  a n y t h i n g  moze 

t h a n  a general description. 

loss a d j u s t e r  took any photographs of the premises or t h e  

allegedly damaged items. 

c l o t h i n g  which they claimed was f o r  resale, and failed to 

N e i t h e r  p l a i n t i f f s  n o r  t h e i r  h i r e d  

P l a i n t i f f s  provided no receipts for the 

I 

damaged items. 

State Farm on almost immediate notice of their prope r ty  loss, 

t h e r e  was never an  opportunity to inspec t  t h e  s h e e t r o c k  in 

p l a i n t i f f s '  basement. 

all of t h e  shee t rock  replaced for $50,000 in cash ,  w i t h o u t  

noticing defendants, and apparently, without keeping any receipts 

o r  records of who actually completed this work (Motion i n  Limine, 

Exhibit E, Deposition of Crystal B i t o n ,  p .  90-91).4 

Furthermore, despite hav ing  p l aced  d e f e n d a n t  

P l a i n t i f f  C r y s t a l  B i t o n  a r r anged  t o  have 

4 M3. Biton's deposition i n c l u d e d  t h e  following testimony: 

Q :  A r e  you making any  claims in this lawsuit for that damage [to 
t h e  basement I ? 
A: Yes, Sir. 
Q: How much are you claiming for that? [...I 
A: About - I t ' s  about  45 to 50,  so it was f i x i n g  the w a l l s .  
was about  50,000.  [ .  . . I  
Q: Who made the repairs? 
A: A couple of guys t h a t  I hired. 
Q: Who p a i d  them? 
A: I pa id  them. 
Q :  How did you pay them? 
A: Cash. 
Q: You mean U . S .  C u r r e n c y ?  
A: Yes. [ . . . I  
Q: Can you tell me the name of t h e  contractor who did t h e  r e p a i r  
work? 

It 

A :  It was Rober t .  It was J u a n .  It was Luis. 
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It is well established that spoliation sanctions are 

appropriate where a litigant, intentionally or negligently, 

disposes of crucial items of evidence i n v o l v e d  i n  a dispute 

b e f o r e  an  adversary has an opportunity to i n s p e c t  them 

v. New YQrk C i t v  Yousinu A u t h a L i t v  , 2 3 6  A D 2 d  1 7 0 ,  1 7 3  [I"' Dept. 

1 9 9 7 1 ) .  Here, d e s p i t e  t h e  l a c k  of complete deposition 

t r a n s c r i p t s ,  i t  i s  a p p a r e n t  to this c o u r t  that p l a i n t i f f s  were 

advised, on at l e a s t  one occas ion ,  t o  keep the evidence of their 

damaged b e l o n g i n g s  and premises in order  to better s u p p o r t  their 

claims. They chose n o t  to follow t h i s  advice and t h e  r e s u l t ,  is 

that a complete evaluation into plaintiffs' damage claims w i t h  

respect t o  t h e  extent of t h e  water damage is now impossible. The 

unavailability of this evidence,  contrary to a n y  of t h e  arguments 

and excu8es o f f e r e d  by p l a i n t i f f s '  counse l ,  is highly prejudicial 

t o  d e f e n d a n t s  (see, Standard Fire  I n suKanc e C o  mpanv v . F e d eraZ 

pacific E l e c t r i c  C ompanv , 14 A D 3 d  213 [15t Dept 2 0 0 4 1 ) .  As s u c h ,  

t h e  portions of  p l a i n t i f f s '  complaint which  a s s e r t s  causes of 

a c t i o n  pred ica ted  on water  damage to personal p r o p e r t y  or to t h e  

basement level of apartment  i t s e l f ,  are dismissed and plaintiffs 

are precluded from introducing evidence of  such damage to these 

items a t  trial. 

(Kirkland 

Q :  Did  t h e y  work f o r  a company? 
A: Yes. [...I ( T r a n s c r i p t  of Crystal Biton, p .  9 0 - 9 1 ) .  
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TQyir Cl aim 

Turning next to the motion in limine submitted by defendant  

Nine North Moore, t h i s  c o u r t  c o n s i d e r s  whether defendants a r e  

e n t i t l e d  to an order precluding t h e  expe r t  o p i n i o n s  o f f e red  on 

b e h a l f  of Crystal B i t o n  by Dr. I r a  Feingold with respect to t h e  

exposure of myco tox ins  produced by mold i n  plaintiff's apartment 

and t h e  ailments caused by Ms. Biton's exposure to such  

mycotoxins. P l a i n t i f f s  claim, as p a r t  of the i n s t a n t  complaint, 

that the water damage in their apartment caused the growth of 

toxic mold which caused, contributed and /o r  exacerbated 

plaintiff's claimed i n j u r i e s  (See Complaint and Bill of 

Particulars). 

The c o u r t  h a s  reviewed the papers  submitted by the p a r t i e s  

on these issues, and, after much consideration, h a s  determined 

t h a t  a F r y e  h e a r i n g  i s  warranted ( E r v e  v. United S t a t e s ,  293  F.  

1013 [CADC 1 9 2 3 1 ) .  Accordingly,  it is 

ORDERED that t h e  motion made by defendants New York City 

Transit Authority and Stonewall Contracting I n c .  for an  order 

precluding p l a i n t i f f s  from o f f e r i n g  any testimony or evidence 

relative to their claims for p r o p e r t y  damage on t h e  g rounds  t h a t  

plaintiffs willingly and knowingly des t royed  e v i d e n c e  r ega rd ing  

t h e i r  damages is gran ted  in accordance with this decision; and it 

is f u r t h e r  

ORDERED that t h e  portion of t h e  cross motion of  Defendant  
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Nine  North Moore Street Condominium seeking restoration of the in 

l i m i n e  motion made by defendan t s  New York C i t y  Transit Authority 

and Stonewall Contracting I n c .  r e g a r d i n g  plaintiffs Spoliation of 

C r u c i a l  Evidence, is g r a n t e d ,  and upon restoration, is decided in 

accordance with the prev ious  decretal paragraph;  and it i s  

f u r t h e r  

ORDERED that the partion of the cross motion of Defendant  

Nine North Moore Street Condominium s e e k i n g  restoration of t h e i r  

in limine motion to exclude evidence a t  trial pertaining to 

alleged “ t o x i c  mold” conditions is h e l d  i n  abeyance pend ing  a 

Frye  hearing; and it is f u r t h e r  

ORDERED that t h e  p o r t i o n  of  the cross motion of Defendant  

Nine North Moore Street Condominium s e e k i n g  an o r d e r  compelling 

p l a i n t i f f s  to provide updated HIPPA compliant medical, collateral 

source, and employment authorizations for a l l  former treatment 

prov ide r s  and new medical providers  seen s i n c e  2005 is g r a n t e d ;  

and it is further 

ORDERED that p l a i n t i f f s  s h a l l  p rovided  updated HIPPA 

compliant medical, collateral s o u r c e ,  and employment 

authorizations for all former treatment p r o v i d e r s  and new medical 

providers seen since 2005 within t h i r t y  days of se rv ice  of  a copy 

of t h i s  order with notice of  entry. 

Counsel for the p a r t i e s  are directed to appear in IA Part 

15, Room 3 3 5 ,  60 Centre S t r e e t ,  New Y o r k ,  New York on August 20, 
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e '  

2 0 0 7  a t  9 : 3 0  a.m. for t h e  purpose of setting a date for a Frye 

h e a r i n g .  

the court will additionally s e t  a conference date so as to 

a s c e r t a i n  the status of the remaining discovery in this mattes, 

and to assign a f i n a l  d a t e  for t h e  f i l i n g  of the Note of Issue in 

this matter. 

At t h i s  da t e ,  in addition to setting the Fry@ h e a r i n g ,  

This memorandum o p i n i o n  constitutes t h e  decision and order 

of the Court. 

HON. W A L ~ E R  B .  TOLUB, J . S . C .  

l o  
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