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By this motlon, Defendant lHudscon Street Asscciates, LL

“Defendant”) scexg summary Jjudgment pursuant Lo CPLR
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$32.7 dismissing Slaintlff’s complaint in its entirety and a
declaration that 2laintizs ‘g in violation of the Agreement.

"o fendant also secks an order directing the Kramer Levin Nefralls
i Trankel, LLP, (hercinafter “Escrow Agent or Co-Defendant”) to
rolease Plaintifi’s down-payment and deposit Lo Deferdant Hudson
Srreet AssoClates. Dlaintift cross-moves [or partial summary
sldgment pursugant o CPLE 53212 for the release and return of

5 aintiff’s down-paymnent. Both Defendant’s motion and

plaicTiff’s cross-motlion are denied in their entirety as there

[

romain questions of fact to be determined by a jury.
raclts

On May 3. 2005, Plaintiff contracted to buy a one-bedroon

Apartment Ln a newly constructed pbullding tO be owned and
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operated as a condominium, Plaint:ff made an initial deposit oZ

$7723,500.00 on May 16, 2003 and ar edditional down-payment of

00.00 to the Escrow Agent on August 12, 2005, The

$157.,500.00 ramains in an escrow account held by the Co-

Ceferndant.
Cn September 12, 2006, Jelendant notifled the Plaintiff that

construction of the Apartmert was complete and that the closing

ot

would wake place on Ccroper 1Z, 206e. 0On October 1¢, 2006, an

on of the Apartment was made by the Plaintiff and a pre-
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clesing Punch Llist was ganeratlaed by Olga Feliclano, Defenaar

ascsistant. On Ociober £ 2006, the Plaintiff intormed the
Defendant that the ODctober 25, 2006 closing date would have to be

adiourned because Lihe apartment hac “material defects” and was

rherefore nmot 1n the appropriate condition for closing. By
letter daved Ocrtober 2o, 2006, Defendant responded stating that

AN

‘tlhere is no basis for your statement that 1he Purchaser 1s

I
sancelling 2he closing scheduled for today, Cctober 25, 2006 (the

‘Olosing Date’) Neither the Contract nor the Offering Plan...

srovide the purchaser wich the right unilaterally cancel

[

"

closing.

Then, by .o.ter dated October 26, 2006, ULelendant sent
Paintiff a len-er declarirng Plaintiff in default of the
Agreement and stated tnac 1f a clesing date did not take place on

or pefore November 29, 2006, the full escrow down-payment would

4
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ne relcased o thne Defendant.
In mig-November 2006, the Plairuiff’s attorney was intormed
oy whe Deferdant’s atutorney that tre repalrs to the premises were

comp.ete.  Plaintiff “hen souqghT an inspection of the Apartment

~m November 28, 2006 and a closing date ot December 6, 2006 was
Sl ‘n a levher dated November 28, 2007, Plaintifi’s counsel
staced tnat purscant Lo the Novermper 28, 2006 inspection, the

cremises was Jnfinished and unithabitable. Plaintlif's counsel

attacted a Punch List to rthe letoter and cancelled the December 6,
2007 closing date. A December 7, 2006 closing date was then set.

On December 7, 20C6, the Plairntif{ had a walk through
inspection scheduled for 12:30 AM with one ¢f Defendant’s agents.
The agent cancelled ~he inspection at L1:00AM. At 2:30PM the
?lairtiff, his attorney, the bank’s paralegal, the title closer
and rhe court reporier appeared for the closing at Lefendant’s
ffice, Plaintit? refused to close stating that the premises was
re. wn habitap.e condition and that Defendant was not in full
compliance with the Agreement and Offering Plan.

On that same day, Plaintiff’s attorney commenced this
action py Orucr Lo Show Causc to prevent the release of the
escrowed funds under the Agreement and for pbreach of contract,
Tre underly:ing Order to Zhow Cause and application for a

—emporary restraining order were resolved by Stipulation and the

escrowed funds remain 1n the possession of the Escrow Agent.
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Discussion
A3 with any mot:on for scmrmary judgment, Success is wholly
dependant on whethoer the proponent of elther of the respsctive
To-lons made a prima facie snowing of entiliement as a matter of

Law, tendering sufficilent evidence 1O eliminate any matertisal

issues of fact. Wolff v. New York City Trangit Authority, 2°

005, quoting Winegrad v. New York Universily
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(internal quotecs omitted, ).
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“Aoparty 1§ enuitied to summary Judgment (I the sum total of the
.ndisputed facts establish the elements of a claim or a defense
a5 a mat-ter of _aw.” (3arr, Al.man, Lipshie, Gerstman, New York
~iv.! Practice Before Trial, [James oublishing 2006] §37:80]1).
Vone of the materia. elements of the claim or defense carn be 1n
dispute.

he instant case, questions of fact exist as to the

rt

in
breach of contract claims made by both Plaintiff and Defendant.
"he Agreement, Defendant’s BEX. A Para. 17.3, states that

The closing of tiie shall occur only after,
or concurrently with, compliance with the
prerequisites set forth under “Prereguisites
o Closing of litle” in Part I of the Plan.
As a result, if all other prerequisites nct
‘nvolving the construction of the unit are
met, Purchaser shall be obligated to close
ara comp.etc payment of the full Purchase
price (without any credit agalnst or
aba‘ement in the Purchase Price and without
any provision ror escrow) Oncc a temporary Or
permanent. Certificate of Occupancy is lissued
for the Unit (notwithstanding any
constructlon .tems noted on Purchaser’s
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inspecticn Report (&as hereirafter defined)
remaining fZor Sponseor Lo complete and/or
correct In accordance with 1ts obligations
under thie Plan, and notwitihstanding the
incerplete vonstruction and/or decoration of
any other portions of the Building not
preventing Purchaser’s occupancy of the Unit.

Plaintifl argues that anywhere ceIween twenty-eight and eleven
Jtems on hLis Punch List remaln incomolete and that sald ltems sre
material. AltThougn Defendant alienpts Lo have this court decide,

nartially based on annexed vic-ures, whether the remaining 1iems

reft on Plaintizf’s Punch List nave been fixed and whether any

I

sutstanding items are material preaches, this court is not a

ot

cnostruction expert and will net maxe such determinations.

Wherhsr all creregquisites requ:i:red by the contract have been met

.

4

s a guestion of fact. ‘v folloews that Defendant’s motion and
Plaintiff’s cross-motion for summary judgment are denied.

also fol!lows that since, at this time, it 1s unclear

.
1

—a

whether elther ¢f cne pavriles preached the Agreement, that all
monies held ln escrow renaln 1n the escrow account urnt il oa final

derermination of These 1gsues has neen rendered.

Accordingly 1t 1s

ORDFRED that Defendant’s motion 1s denicd in all respects;

and 1t is furthor

ORDERED =zhat Plaintviff’s cross-motion 1s denied in its

entirety; and it 1s further

L
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ORDERED t‘hat tre $181,50C0.0C remain in an esSCrow account

held by the Co-Defendant.
Coungel for the partles are directed lto appear ftor a pre-
rr al conference cn October 12, 2007 at 11:00AM in room 335 at ©6d

Contre SLreet.

This memorandum ovinion constitutes the decision and order

HON. WALTER B. TOLUB, J.5.C.




