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. Motions Before the Court

In this action arising out of a construction accident, defendants/third-party detendants,
Gieorge Breslaw & Sons, Ine., and Breslaw Plumbing (collectively “Breslaw™), move in motion
sequence QO for summary judgment dismmssing all claims agamst them in the amended
complamt and the third-party complaint. Third-party defendants Matrix Mechantcal Corp.
(“Matrix”) and Paragon Sheet Metal (“Paragon™) move in motion sequence 009 for summary
Judgment dismissing the amended complaint, the third-party complaint and all cross-clanms
against them. Delendants/third-party plainti(Ts, R.P. Brennan General Contractors s/h/T as
Brennan Construction Corp. (“Brennan™) and NY U University (“NYU™) cross-move to amend
their pleadings and for summary judgment on their common law and contractual indemmi(ication
claims against Breslaw, Paragon and Matrix.
1T The Parties & the Construction Project

Plaintiff allcges that he was injurcd when he stepped into a hole on a construction site
located on the 10 floor of 719 Broadway in Manhattan, which was owned by defedant/third-
party plamtiff NYU. Brennan was the general contractor for the project. Third-parly defendant
Paragon was plaintiffs” employer. Third-party delendant Matrix was the HVAC subcontractor.
Itis undisputed that Paragon was wholly owned by Matrix. Breslaw was the plumbing
subcontractor on the project.
[ Procedural History

Plamtffs” brought this action agamst Brennan and NY U fuly o 2002, In March of
N

2005, plamtifts brought a second action against Breslaw. Plainti{T filed a note ol issue m this

action on January 28, 2005 On or about July 29, 2005, NY U and Brennan brought a third-party



*4]

action [or apportionment, common law indenmilication, contractual indemnification and farlure
(o procure insurance against Breslaw, Matrix and Paragon. Breslaw admits that it defaulted m
answering the third-party complaint.! Paragon and Matrix answered the third-party complain,
and mterposed cross-clanns and a counterclam on October 10, 2005,

Plamtiffs’ ¢laims under the Labor Law §§ 200, 240(1) and 24 1(0) against Brennan and
NY U were dismissed by order of the court, dated January 9, 2000, but plaintiffs were given leave
(o amend their §241(6) claim to allege a violation of §23-1.30 of the Industrial Code.

On June 8, 2006, the court issued an order consolidating this action and the third-party
action with the action by plaintiffs against Breslaw, which had been pending before Justice York
in this court under index number 104367/05. In the order of consolidation, the court sct a
deadline for Breslaw, Paragon and Matrix to move for summary judgment of 45 days after the
last deposition, The last deposition was Brennan’s deposition, which was conducted on
November 15, 2000.

By order of the court dated July 19, 2006, upon reargument, the court reinstated
plainitffs’ claims under Tabor Law §200 against Brennan and NYU, ruling that there was an
1ssue of fact as to whether they could be liable for a defective condition on the premises that
caused an imjury (o plaintifl. On October 3, 2000, the court issucd an order dismissing plamtiffs’
§241(0) claim based on §23-1.30 of the Industrial Code.

At the outset the court sua sponte corrects an error made m (he July 19, 2006 order, which

Brennan and NYU's one year in which to move lor a default judgment for
mdemmifcation acainst Breslaw, pursuant to CLPLLRL $3215, will begin to run when and if
= 1 N 5

Judement is entered agamst Brennan and/or NYU my the maimn action. Mulrari v, Glalin Adrms

Corp, 28 AD2A 12201242125 (2™ Dept. 1967).

'l
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should have reinstated plaintifs” clanns agamst NY U and Brennan based upon common law
negheence. Liss v Trans Awto Svstems, Ine., 68 NY.2d 15,20 (1986). Theretore, plantitts’
rematnig clams against NYU and Brennan arise under §200 and the common law.

IV Factial Backerond

Ao Facts Relating to the Main Action

Plaintitt testified that on the day of the acaident he was working for Paragon. Moton
009, Tr. 5/17/04, Exh. I, p. 9. s foreman and sole supervisor on the job was Larry Burgess.
Id at 9-10 & 0606, Plaintiff stated that on the day of (he accident he was assigned by Mr. Burgess
to hang duct work. /d. at 14-15. Plaintiff had been working in the area for a [ew minutes when
his co-worker asked him if a magic marker on the floor was his. /d. at 17-18. Plamufl made a
motion lo sec what his co-worker was talking about, stepped backward and fell in a squarc hole.
Id. Tle described the arca where he [ell as a 2 [oot by 3 foot hole, 6 to 8 inches deep, that had
been cut for a pipe chase. 7. Plaintiff did not reeall sceing anyone working in the hole and did
not know who created it or when it was created. /d.

There 15 conflicting evidence as to whether the hole was part ol Breslaw’s work.
Breslaw’s witness, Paul Weisenberg, testified that the hole into which plaintiff stepped had
nothing to do with Breslaw’s work and was not created by Breslaw. Motion 008, Exh. T, Tr.
1725/06, pp. 28 and 30-31. Mr. Weisenberg admitted that there were no other plumbers working
on the project. [d. at 11, As ol June 2002, Breslaw was mid-way through “roughing,” which
mvolves the mstallation and msulation of pipes. 7 at 19, Breslaw installed waste pipes, vent

pipes and water pipes. /o at 200 When shown a picture of the site of the aceident, Mr,

Weirsenberg identfied insulated water pipes. a chair carrier and an uninsulated draim pipe. /d. af
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21-220 He also stated that the picture showed that Breslaw’s work was completed because the
pipes were mnsulated. /o AUhis second deposition, he sard that the openings made by Breslaw
were eireular holes, 3 to 0 inches in diameter. Motion 008, Tixh, K, Tr. 7/28/06 at 26. He stated

that Breslaw did not mstall any (loor draing or depressions; only drams that went from chases or

perimeter walls through “core™ holes in the Toor slab between the 9" and 10" loors. fd. at 14
and 33-34

Brennan’s witnesses tell a difterent story. When asked il the hole into which plaintift fell
was created by the plumbers, Brennan’s construction supervisor, Robert Normoyle, testified that
it was “created for the plumbers, ” and was “an existing condition” around which Brennan or
Turbo, the concrete subcontractor, pourcd concrete about threc to four weeks before the accident.
Motion 009, Exh. N, Tr. 11/15/00, pp. 27-28. He said the dimensions of the hole were 30 inches
square and 5 or ¢ inches deep. [d. at 30-31. Benny, a Brennan laborer, informed Mr. Normoyle
of the accident right alter it happened. Id. at 50-51. Mr. Normoyle went (o the site of the
accident and saw plumber and plumbing tools in the area. /d. at 53. When Mr. Normoyle
arrived. plamntiff said that he had fallen ofT a ladder and hit an opening in the concrete slab. Td. at
[5-16 & 49. Mr. Normoyle's report of (he accident, dated June 5, 2002, states that plaintiff fell
mto an open hole where plumbers were installing (loor drains and completing roughing. Mr.
Normoyle's affidavit states that ten nunutes after the aceident he saw two plumbers and
plumbers™ tools i the arca and spoke (o a plumber named Breslaw, Mr. Normoyle further avers
that Breslaw was mstalling floor drains at the time.

Paragon’s Vice President, Glenn Boyd, also testilied that the hole was related (o

plumbing. Te sind that it was a drain or clean-out that could be used (o snake out a pipe. Motion
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009, Uixh. M, Tr. 10/12/06. p. 33, e said the hole was “saw-cut,” which is not the type of cut a
sheet metal worker would make, /d at 33-34.

There is conflicting testimony regarding the responsibility for covermg holes on (he site,
Mr. Normovyle said the duties o the laborer, Benny Abeni, who was employed by Brennan,
“absolutely™ included providing protection for {loor openings, which he would cover with
planks. Motion 008, Exh. 1., Tr. 9-10. Ile stated that it was the plumbers™ responsibility to cover
holes that they made. [d. 9-10. From the time that the conerete was poured until the aceident
occurred, Mr. Normoyle was on (he site daily. Moton 009, Exh. N, Tr. 11/15/06, pp. at 33-35.
Until 6:45 a.m. on the day of the accident, the hole was covered with plywood and caution tape
was crected around 1ts perimeter. /d. The plywood over the hole had been “(Tipped up.™ /d. at
53-54. Mr. Normoyle’s alfidavit states that it was Breslaw’s responsibility (o cover a depression
unless they were actively working n 1t

Brennan’s project supervisor, Craig Hackett, disagrecd that Benny’s dutics included
protection of holes. Mr. Hackett testified that Benny’s protection responsibilitics did not include
covering holes unless they were left overnight. Motion 009, Exh. J, p. 22.

There also is a factual dispute as to whether Breslaw had workers on the site on the day of
the accident. The partics agree that the accident occurred on June 4, 2002, Mr. Normoyle's
report of the aceident is dated June 5, 2002, He explained that cither he misdated the report or he
wrotce it the day after the accident. However, as previously noted, he testified that he was at the
site of the accident 10 minutes after it occwrred, saw Breslaw workers and plumbing tools, saw
that the hole was uncovered and spoke to a plumber named Breslaw, Inreply, Breslaw presents

the alfidavit from its chiel financial officer, Natalva Shifrina, stating that Breslaw’s records show

$
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that none of Breslaw's employees were on the site on June 4, 2002, Breslaw also relies on
Brennan's daily progress report, dated June 5, 2002, which mentions the aceident,

B Facts Relating o Indemnificarion & Failure to Procure Insurance

Breslaw was hired to do the plumbing work pursuant to a purchase order numbered 5109,
dated March 14, 2002 (“Breslaw Purchase Order’™). Motion 008, Exh. M. Brennan’s Purchase
Order 1s on a form with a Brennan letterhead and was signed by Brennan and Breslaw., NYU is
lhisted under “Ship To” on the Breslaw Purchase Order. In the Breslaw Purchase Order, Breslaw
agreed to:

imdemnify and hold as harmlcss from any and all damages we may sustain by

reason ol injury...to persons...which may arise in connection with any work

performed under this order or any subscquent work performed on this project....

It 1s unclear whether “we” refers (o NY U, Brennan or both. Further, the terms of the
indemnification clause includes a promisc to indemnify NYU or Brennan for injuries that result
from their own neghgence. The Breslaw Purchase Order requires Breslaw to obtain workmen’s
compensation and public liability insurance, but 1t does not state that Brennan and/or NYU must
be named as additional insurcds.

In opposition to Breslaw’s motion, Brennan and NYU have produced a second
imdemnification agreement exccuted by Breslaw on Junc 6, 2002, alter the date ol the accident,
which states that Breslaw will indemmnify the Owner and its agents from claims for personal
mjuries, “arising out of or in consequence of the performance of this order . whether such

miuries...are due or claimed to be due o any negligence ol yours, or for any other reason, except

lor our or our [sic| mdemnity’s sole negligence.”™ See, Alfidavit ol Michael Brennan, sworn (o

on 19707, Exh. C. The June 6, 2002 form also required Breslaw to name Bronman =~ and the
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chient’ as “additionally msured.” /i,

With respeet to Paragon and Matrnx, Brennan and NY U rely on a purchase order
munbered 5110, dated Mareh 14, 2002 (Matrix Purchase Order), which docs not mention
Paragon. The Matrix Purchase Order has an indemnification clanse identical to the Breslaw
Purchase Order. Brennan and NYU submit a second indemmification agreement by Matrix, dated
March 22,2002 [Affidavit of Michacl Brennan, sworn to on 1/9/07, Exh. A], signcd by Glenn
Boyd, who, according to his deposition lestimony, is the Vice-President of both Matrix and
Paragon. The second Matrix agreement has the same ndemmfication and insurance clauses as
the June 6, 2002 form signed by Breslaw.

V. Discussion

A Motions for Summary Judgment Dismissing the Amended Complaint

Breslaw’s motion for summary judgment dismissing thc amended complaint is denied as
there are issucs of fact, including whether Breslaw was working in the area on the day of the
accident, whether Breslaw was working in the hole at that time and whether it uncovered the hole
to work in 1t. Breslaw’s evidence that 1t was not on sitc on Junc 4, 2002, and that they did not
creale the hole, merely raises an issuc of fact, which cannot be disposed of in summary [ashion.
The testimony of Mr. Normoyle is circumstantial evidence that Breslaw uncovered (he hole and
was working in it when the accident happened. His testimony is sufficient to raise jury 1ssucs as
to Breslaw's responsibility (or the accident.”

The court’s July 19, 2006 order stating that the only 1ssuc of fact was whether Brennan

“It is not necessary 1o rely on the expert alfidavit submitted by NY U and Brennan to reach
the conclusion that there arc 1ssues of fact as (o Brelaw™s neghgence.
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and NYU were negligent in failing 1o maintaim the premises was made in connection with a
motion by Brennan and NY UL The court did not rule that Brestaw, Matrix and Paragon could
only be held hable Tor a delect i the premises.

The motion by Brennan and NY U for summary judgment dismissmyg the amended
complaint 1s denied because they have not elinnmated the issue of fact, recounized i the cowrt’s
order of July 19, 2000, us to whether the premises itself was an unsale place to work due (o the
uncovered opening. Murphy v. Columbia University, 4 A.D.3d 200 (1" Dept. 2004). Brennan’s
witness adnmitted that its laborer, Benny, was responsible for protection and there 1s evidence that
the hole was not covered when the accident occurred. As Breslaw denics removing the
protection, there (s an issue of fact as to whether the hole was properly protected. NYU, as
owner, and 1ts agent, Brennan, were responsible for the condition of the premiscs.

B. Contractual and Common Law Indemnification”

Breslaw’s motion for summary judgment dismissing the claims against it by Brennan and
NY U lor common law and contractual indemnification must be denied because there is a
question ol fact as to whether they will be (ound to be negligent. The contractual
mdemnification clause in the Breslaw Purchasc Order could require Breslaw to indemmify
Brennan and NYU for their own negligencee, m violation of G.O.L. §5-322.1, if NY U and
Brennan were found to be negligent.  Itri Brick & Conerete Corp. v. Actna Cas. & Surety Co.,

SONY.2d 786, 795, fn. 5 (1997)(indemmification for injuries arising ** from the work” without

“Although Brennan and NY U admit that their cross-motions (or summary judement were
untmely, they may be considered m scarching the record because Breslaw, Paravon and Matrix
moved to dismiss all claums azamst them. Filannino v, Triborough Bridee & Tinnel Auth., 34
ALD 3 280 (1 Dept. 2000).
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regard to who or what caused the injury”™ mvahid where gencral contractor found to be
negligent). Here, atrial s necessary to determine whether Brennan and NY U were negligent m
fathng to provide safe premises in which to work and, therelore, the validity ot the agreement 15 a
question of fact. The June 6, 2002 Breslaw agreement 1s not applicable becanse 1t post-dates the
aceident,

With respect to the motion by Matrix, the March 22, 2002 agreement was signed before
the aceident and states that all prior agreements “are merged in this order, which alone
completely expresses our agreement.” Thercfore, the indemnification clause in the March 22,
2002 form 1s applicable to the contractual indemmi[ication claims against Matrix.

Howecever, Matrix and Paragon are entitled to summary judgment dismissing the
contractual indemnification claims becausc there 1s no prool in the record that the accident arose
out of Matrix’s “performance of this order.” It is undisputed that plainti{f was working for
Paragon and Matrix was not on the site. Although it is agreed by the partics that Paragon 1s
wholly owned by Maltrix, there 1s no evidence 1 the record to support disrcgarding the corporate
torm. Billy v. Consolidated Machine Tool Corp., 51 N.Y.2d 152, 163 (1980)(party sccking to
disregard the corporate form must show that dircet intervention by parent in management
subsidiary o extent thal scparate corporate form is completely ignored), see also Morris v. State

Dep't of Taxation & Tin,, 82 NUY.2d 135, 141-142 (1993). Paragon is entitled to summary

Judgment dismissing the contractual mdemnification claim because 1t was not a party (o the

agreements sigmed by Matnx.
Tuwming to conumon law indemmification, Breslaw is not entitled to dismissal of the

common law mdemnification claims of Brennan and NYU because (hose entities will be entitled
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to indenmification il the jury determines that they are {ree from negligence and Breslaw 1s held 1o
be negligent. Trustees of Colwmbia Universioy, Plaintiff, v. Mitchell/Giurgola Associares, 109
AD2d 449 (17 Dept 1985y common law indemnification predicated on vicarious Trability ol one
who has not participated in wrongdoing (o some degree). Here, there are issues of fact as 10
whether NY Us agent, Brennan, and/or Breslaw will be found to be negligent and, therefore, the
comumon law indemnilication claims against Breslaw cannot be decided at this juncture.

However, Paragon and Matrix are entitled to dismissal of (he common Jaw
indemnification claims o NYU and Brennan. Matrix cannot be held liable for conimon law
indemnification becausc it was not supervising or directing plainti{f”s work at the time of the
accident. Russin v Louis N. Picciano & Son, 54 NY2d 311 (1981). Paragon 1s entitled to
dismissal because, as plaintiff’s employer, it cannot be held liable for common law
indemnification where, as here, plainti(f did not suffer a “grave injury,” Workers® Compensation
Law §11." The court also dismisses the contribution claims of NYU and Brennan against
Paragon based upon §11. The contribution claims of Matrix are dismissed as moot, as there 1s no
evidence that Matrix was negligent.

C. Fuilure to Procure Insurance

Breslaw 1s entitled to summary judgment dismissing the third-party claim by Brennan and

* The statute provides as follows: An employer shall not be liable for contribution or
mdemnity to any third person based upon liability for injuries sustamed by an cmiployee acting
withimn (he scope of his or her employment for such ecmployer unless such third person proves
through competent medical evidence that such employee has sustamed a "grave injury” which
shall mean only onc or more ol the {ollowing: death, permanent and total loss of usc or
amputation of an arm, leg, hand or foot, loss of multiple Ongers, loss of multiple tocs. paraplegia
or quadriplegra, total and permanent blindness., total and permanent deafness, loss ol nose, loss of
car, pernmanent and severe tacial disfigarement, loss of an index finger or an acquired mmjury 1o
the bram causced by an external physical force resulting in permanent total disability.

11
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NY U for lailure to procure insurance. The Breslaw Purchase Order did not require Breslaw (o
oblain insurance naming Brennan and NY U as additional insureds.

As Paragon was not a parly to the agreements on which Brennan and NY U rely, Paragon
is entitled (o sunmary judgment dismissing the third-party claims of Brennan and NYU for
fuilure to procure insurance. Adams v. Boston Propertios Limited Partnership, 837 NUY .5.2d 80
(1" Dept. 2007).

With respect to Matrix, summary judgment is granted dismissing the third-party claim for
failurc (o procure insurance, as there is no proof that Matrix committed a negligent act for which
its liability insurance would be triggered. As additional insureds, NY U and Brennan only would
enjoy the samce protection as the named insurcd, Matrix. Wong v. N.Y. Times Co., 297 A.D.2d
544, 547 (1 Dept. 2002)(*‘additional insured” well-understood in insurance indusiry o mean
same protection as named insured). The agreement to obtain insurance by Matrix did not require
it to procure insurance for 1ts subsidiary, Paragon.

D. Cross-Claims of Matrix and Paragon

The cross-claims and counterclaim of Matrix and Paragon against Brennan, NYU and
Breslaw for failure to procure insurance and for contractual indemnification are dismissed m
scarching the record, as Matrix and Paragon have presented no evidence of a promisc to obtain
msurance on their behalf, or to indemnily them. As the claims of NY U and Brennan against
Matrix and Paragon for common law indemnification and contribution have been dismissed, the
cross-claims of Paragon and Matrix against NYU and Brennan for the same relief are dismissed
as moot. The cross-claims by Matrix and Paragon against Breslaw for contractual

mdemnihcation, conmmon law indemnilication, (ailure to procure msurance and contribution are
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dismissed as moot because there 1s no remauining direet or third-party claim against Matrx or
Paragon,
Lo Motion (o Admend

Brennan and NY U seck to amend their answer to add the affirmative defense of releasc
with respect to clams by Breslaw, Paragon and Matrix. In addition, they seek to amend (o place |
therr claims {or common law indemmnification, contractual indemnification and failure to procure
msurance against Paragon, Matrix and Breslaw in a single pleading.

Parties may amend themr pleadings, or supplement them at any time, by leave of the court,
CPLR 3025(b). The decision whether to grant the amendment 1s committed to the court's
discretion. Tfeller v. Provenzano, Inc., 303 A.D.2d 20, 22 (1st Dept. 2003). Although CP1.R
3025 provides that leave to amend pleadings is to be frecly granted, "lcave should be denied
where the proposcd claim is palpably insufficient." Pasalic v. OQ'Sullivan, 294 A.D.2d 103, 104
(1st Dept. 2002). See Monteiro v. R.D. Werner Co., 301 A.D.2d 636, 637 (2d Dept. 2003) ("A
proposed amendment that is plainly lacking in merit will not be permitted.”) . "Tt is incumbent
upon the movant to make some evidentiary showing that the claim can be supported.” Morgan
v Prospect Park Associates Floldings, L.P., 251 A.D.2d 306 (2d Dept. 1998), quoting
Cushman & Wukefield, Inc. v. John David, Inc., 25 AD.2d 133,135 (1st Dept. 1966).

The motion to amend to reassert the claims for contractual indemnification, common law
mdemnification and failure to procure imsurance as cross-claims against Paragon, Matrix and
Breslaw is dented. With the exception of the third-party claims against Breslaw for contractual
and common faw indemmnification, all of the claims sought 1o be reasserted as cross-claims have

been disnussed. T'he remaining claims agaimst Breslaw are preserved in the Brenman/NY U third-

13
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party complaimt against Breslaw.
With respect to the amendiment (o assert releases as allirmative defenses, the motion 1s

denied. There are no remaining claims to refease by Matrix and Paragon. Although the court

disagrees with Breslaw’s claim that the release was hmited to Breslaw's claims [or payment,”
Breslaw defaulted in answering the third-party complaint and has not asserted a claim against

NYU or Brennan. Therefore, there 1s no claim against which (o defend by reliance on the

Breslaw release. Accordingly, it 1s

ORDERLED that the court’s order of July 19, 2006 is amended sua sponte 1o state that the
common law claims ol Brennan and NY U were reinstated; and 1t 1s further

ORDERED that Breslaw’s motion for summary judgment dismissing the third-party
action and all claims by all partics against it is granted solely to the extent that the claims by
Brennan and NYU against Breslaw for failure to procure insurance are dismissed and all cross-
claims by Matrix and Paragon against Breslaw are dismissed as moot, and in all other respects
the motion is denied; and it ts further

ORDERED that the motion by Matrix and Paragon for summary judgment dismissing the
third-party complaint and all claims against them is granted, the third-party claims by NYU and
Brennan agamst Malrix and Paragon are dismissed and the cross-claims and counterclaim by
Matrix and Paragon against Brennan, NY U and Breslaw are disnmssed as moot; and 1t 1s further

ORDIERED that the cross-motions by NYU and Brennan for summary judgment are

"The releasc. dated July 17, 2003, is a releasc of “any actions. causes ol actions [sic],
~Judements, claims, and demands which shall or may arisc out of or be Incidental o, work
undertaken or performed under and/or pursuant to Company’s Subcontracts...& CO #'s
STO9/S276/53560 CO 13R & 5359 CO SR including all modifications thereto.”

I 4




< 16

dened; and 101s Turther

ORDERED that the motion by NY U and Brennan to amend their pleadings 1s denied; and
it is further

ORDERED that the Clerk is directed (o enter judgment accordingly and sever the
remainder of the action which shall contimue.

Dauted: July 31, 2007




