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SUPREME COURT OF T H E  STATE OF NEW Y O R K  
COlJNTY OF N E W  YORK : 1AS PART 22 

1’1 ai n t i ff, 

-against- 

QRS 11, INC‘., THE SIXTI I TOR0 FAMILY 
1,TMITGL) PARTNEKSH IP d/b/a 
H&I I RAGbLS aiid JUAN A.  PIZARRO. 

D e l n d  ants 

DEBORAH KAPLAN, J.:  

I. In t rod LIC t io 11 

lTlL)EX NO. 
1 17 1 73/05 

This is an action rbr clamages for persorial injuries allcgcdly suslained liy plaintill; 

piz, dito _.  (“Pizai-1-o”) during the course of liis cmployment by dcfcndaiil ‘I’he Sixth Toro Family 

Limitcd Pal-tnership d/lda/ H&H Bagels (“II61LH”). 

QliS arid H&H ( collectively “the dcfcndants”) i i i ~ v e  piirsuaiil to C‘I’LII 32 I2 li3r ail oi-de~- 

gi-anling summary j udgiiicnt dismissing all claims and cross-claims againsl Ihcm 011 the gi-oiiiid 

that plairiti fTdid not sustain a “serious injury” as defined by T I I w l - ; i m  Law 9 5 102(d). I’izarro 

cross-moves for the same relicf, Plaiiitif~cross-riiovcs pur-suant to C‘PLR 32 12 for an ordcr 

granting sunimary~jud~nent  i n  liis iivor 011 the issuc orliability. 
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11. Motion and Cross-Motion for Sumiiiary Judyienl  

mi tlic Issue of “Scrious Iniury” 

To prevail 011 3 iiiolion for summaryjudgment, Ihc iiioving party mirst producc 

evidentiary proof in adniissible ibnn suft‘icient to show the absence o r  any material issuc of fact 

arid Ihe riglit to juclgniciit as ii matter o f  law. & Kossun v A l q u e ,  84 N Y U  1010 [ I  W 5  I ;  

Alvarcz v Prospcct 1Iospila1, 68 NY2d 330 [1960];Wi11cqrad v Ncw York LJniv. Med C‘tr., 04 

NY2d 8S I [ 19851; Zuckerman v City of Ncw Yor-k, 49 NY2d 557 [ 19801). Whcrc, as hcre, a 

dcli-iidant s e c k  sminiary judgnient oii the thrcsliold “serious inj~ir-y” issuc irnder the “No-Fatill” 

Law (Insurance Law 5 5 102[d]), hc or she hcars the initial biirdcn oTcstablishing the absence of‘ 

a “serious iniLjiiry” as a matter of law. ‘I’hat is, “[iln ordcr to recover clamages for iio~i-ecoiioinic 

loss related to CL personal injury allcgcdly suslaincd in a niotor vehicle accident, a plaiiitill‘is 

required to present coinpetent, iiori-conclusoiy expert cvidmce suflicicnt lo support a liiiding, 

iiol only that the allcgcd injury i s  ‘scrioiis’ within the nicaniiig of Insui-atice Law 3 5 102(d), but 

also lliat tlic i n j u r y  was proximatcly caused by 11ie accidciit at issuc” (Carter v. Full Servicc, Inc , 

29 AD3d 342, 344 [ I  st Dept 2006], lv den 7 NY3d 709 120061). “[T]here must bc ohjeclive 

medical evidcncc which coiinecls [lie iiijuries and sihjcctivc complaints to the accident” 

(Sanchez v. Rolnano, 292 AD2d 202, 203 [lst  Dept 20021. The plaiutiK initst CC)IIIC I‘orward 

with ohjcctive proofol-his or her iiijiiry lo raise a triablc issue. (& Toiire v Avis Rcril A C‘ar 

Systems, 98 NY2d 345 [2002); Dukl  v Grccn, S4 NY2d 795 [ 19951). Subjective complaints 

alonc are 1101 sufficient. (- TOUR v Avis Rent A Car Systems, supra; Giddy v Evler, 79 NY2d 

955 [1992]). 

Insurance Law tj 5 102(d) delines serious irijiiry as lbllows: 
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“Serious injury“ means a personal iiijiiry which results in death; 
d i sm e111 bcixien ti sign i fi cant d i s fi gureiii el1 t ; a fract ure; loss of a fet 11 s; peiiii an cii t 
loss of use of a hody organ, tiiemhcr, function or system; l~cniiaiicnt 
consequciitial limitation of usc of a body organ or member; sigriificniit limitation 
of usc oTa hody function or system; or a medically dcterniiiicd injury or 
impiinnent o r  ;i non-pemianent nature which prevents the iiijurcd person from 
performing substantially all or  ttic material acts which coiistitutc such person’s 
usual and customary daily activitics f i r  not less than ninety days during thc one 
liundrcd eighty days iiiiinediatcly following tlic occuil-encc o I‘the iii.jui-y or 
impaii-riiciit. 

“C)rily in the evciit of a ‘serious injury’ as delilied in tlic statute, cnii ii pcrsoii initiatc suit 

against tlie car owner or driver for damages caused by the accident” (Pommclls v. Pcrcz, 4 N Y 3 d  

566, 571 [2OOSJ, citing Insumiice Law $ 5 I04[a]). 

111 support of their iiiolion, dcl’endants first argue that plaintiff testiiTccS at  h i s  deposition 

that he stopped I-eccivjng nicdical trcatmeiit in .Iiily 2000 arid had 110 r[ir-thcr treatmctit sincc then. 

They then contend that plaintiff missed less ttiari 90 days of work because hc returned to his job 

as a sanilation worker in .lanuary 2006 (plaintiff tcsti Lied “tlie end of January”). Dc\i.ndants have 

s u b iii i tled a Ill mi at i oils fro 111 t 11 c i r doc t o rs, Dr . W i 11 1 am J . K u I ak (‘ ‘K i i  1 ak”), a11 ortho p acd i c 

s II rgcon, ;in d I>r . A 1 1 en Rot lip earl (“Rn t1i p e ar 1”) , a rad io 1 o gi si. 

K I I 1 ak , w h o c x mi i 11 cd p 13 i I 11 i i-f o 11 S ep leiii h el- 2 S , 2 Oil 6, I ri ad e th c h 1 1 ow i i i g li n d i i i gs : 

plaiiitilf liad iio nhjectivc evidence of ail ongoing disability; lic had a f u l l  range of iiiotioii m d  

iioi-riid reflexes and alignnient; plaintiffs left kiiee presented no signs o1‘swclling, increased Iicat 

01- fluid, 110 symptoms at 311 latcrally, no findings lo the patella or fciiioral condyles ai ic l  no 

findings to the Iigariicnt or tendon area. Kulak also perfoi-nied J,achrnan’s, Clarke’s aiid 

McMun-ay’s tests on plaintiff, all of which wcre negative (sce defendants' exhibit E). Rotlipearl 

revicwed MRIs of plaintiffs lumbar spine, cervical spine nnd left knee on Seplcinber 14, 2000, 
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and concluded that in  his Ici-1 knee plaintiff liad compai-tmcntal degenerative joint disease which 

was not associated with tlic accident of October I;, 2005 (see defendant’s exhibit F). Dckiidants 

thcri point to a .I:itiuixy 12, 3000 repoil from plaiiitiff s treating physicinn, Dr. Jonathan Gordon, 

wlio concluded that plaintilrs left kncc showed full range of motion aiid no instability (see 

dcfcndants’ exhibit 11) and to a rcport by Dr. Stanley I<oss regarding his Pccr Review pcrfoi-iiiccl 

at the rcqucst of an insurer to address the necessity/causality of surgery and other medical 

services. Dr, Ross’ rcport states that he was unablc to establish a direct causal relationship 

bctwccn the accident and thc l d t  knee arlhroscopic surgery that plaintifr‘had on Novcnibcr 2S, 

2005 (scc defendants' exhibit 1). 

“Iii detennining a motion for sumiiiary judgment where tlic issue is wtictlicr plaintifrhas 

sustained a scriom irijiiry d e h e d  by Insurance Law 8 5 1 c)2(cl), the dcrcndant bears tlic initial 

burden to present coiiipcteiit cvidcncc that the plairiti fl’has no c a i w  01 action“ (Brown v .  Achy, 

3 AD3d 30, 31 [ l  st Dcpt 2004]), With the forcgoing evidcncc, dereiidaiits have met this initial 

burdcn aiid siiccccded in shifting the burdcii “to plainliff to produce competent medical cviclcnce 

creating a geniiine factual issuc coiicciiiing the existence of such a serious injury” (Daisernia v. 

‘Iliomas, 12 AD31 998, 999 [3d Dept 2004J) in order to dekat defendants' niolion for summary 

judgment. As discussed below, the court liiids that plaintiff has riict this burdcn. 

The hill oIparticula1-s states that plaintiffsuffcrcd serious iri-iiiry to  his left kncc which 

req LI i red cx t eiisi ve surgery, and h ii I gcs and hern i at i 011s in vari o LIS discs w i 111 rad i c LI I op at h y . 

According to plaintill; “[als a result of the inipact ... [his left] knee hit the dashboard ... and it got 

twisted. [His] body flcw foi-ward and flew back[, lilittiiig the ... head rest” (ERT, I:, 19, 11 1 1 - 1  S, 

at movarits’ exhibit D), He subsequently sought treatment for pain in his knee, back and Ici’t s ide  
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fioiii Dr. Jonathan Gordon, who pcrl‘oiiiied surgery 011 plaintiff’s lelt knee (id, pp 3 1 ,  33). A 

couple of weeks after the surgcry plaiiitil‘l‘ started physical therapy and continued i t  u n t i l  his 

insurance benefits wcrc temiinatcd, and then relied 011 prescription &-up to relieve tlic pain ( ~ . ,  

pp 34-38). Dcspite the surgery and trcatnient he has received, Iic can 110 loiigcr dance, go for 

long walks, play with liis g~iidcliildrcn or eveii “[wlalk with [his]  wife dowii the strcct” (d., 

P 41). 

PlaintiCrs medical evidcncc reflects that he sulkred thc rollowing iii.juries: iiitci-nal 

derangcment, lateral and medial tears to the meniscus in the left kncc, stat 11s post-operalivc 

a rtli 1’0 sco p y, November 2 8, 2 0 0 5  ; pat c I 1 o k in  o ra 1 cli oiid 1-oiii a 1 ac i a, 1 e rt k t i  cc ; s yn o v i I i s, 1 c rt kn ce ; 

lraumntic patclloCemora1 chondromalacia to the lcft knee; thoracic disc licrniation, ’1’1 -T2, with 

impingcmenl cord d e h m i t y  and radiculopathy arid ccrvical dcraiigement with radiculopatliy; 

annular disc l~ulgc, L2-L3 impinging upoti the left L3 nerve root with radiculopathy; annular disc 

bulgc, TAL4 with disc matcrial extending inlo Ihc neural fcmnicii bilaterally impinging the 1 2  

Iiervc root with radiculopatliy; iinnular disc biilgc, 1 5 - S  I ii-npinging iipoii tlic lcrt LS and S 1 

nerve roots with radiculopathy; and chronic pain syndromc involving the cervical, thoracic and 

lumbar spirie and lcft knee (scc Cooper opposing affirmation, C;oldstein rcpor-ts a1 exliihits C, 

pp 5-6, and D, pi:, 9-10; Beth Israel records a1 cxliibit E). An Oclobcr 19, 2005, MRT oi‘ 

plainiirrs lcit knec rctlected ‘‘a tear 01 the posterior horn and body oi’the medial meniscus and 

parlial tear of thc anterior cruciate ligariient” (sce id., exhibit E, p 4; sce d s o  exhibit A to Cooper 

rep 1 y a I‘li 1x1 ii t i o I I ) ,  

Furtherimore, Kulak, defciidants’ owii doctor, states that his physical examination of 

plairitifl‘revealcd “[e]xtcnsion is limitcd to 5 dcgrees with the normal being 55 to 60 degrees, lert 

rotation limited to 20 dcgrees and riglit rotation liriiitcd to 25 dcgrees with the noniial Cor this agc 
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group bcing 75 to 80 degrccs. Left tilt is 5 degrees and riglit tilt is essentially 0, with the noi-mal 

bcing 40 degrccs” (dcrmciants’ exhibit E, p 3). Althotigh Kulak attcmpts to trivialize these 

lindings as “suhjcctive” they are consistent with the findings of plaiiiti FI’s doctor, Robert S. 

Goldstciii (sce C‘ooper opposiiig af’iinnation, exhihit E, 1313 5-6). 

‘ Ev i d ciic e o f rang c o f 1110 ti on 1 iiii i t at i on s i s s Li ft: c i cii t to de re 3 t s LI m m 3 ry j ~ t d g  I I 1 CI 1 t ’ ’ 

(Brown v. Achy, szpw, 9 AD3d 30, 32), Plainliff also raised issites of fact as to wlicthcr- lic 

sustained a ‘serioiis injury’ with his doctor’s opinion that the tears in the menisciis of his left 

kiicc wei-e sustained as a resull of the accidcnt (Eiisles v.  Claude, 78 AD3d 357 [ 1 st Dcpt 20071, 

citing Noric,ca v .  Satierhaft, 5 AD3d 12 1 [ 1 sl l k p t  2004]), aiid that plaintiffs Ixliculopatliy was 

pcniiaiient and caused by  the accident (scc J3ainE:aii v .  Granclli, 13 Misc 3d 137(A) [App ‘I’crm, 

I st Lkpt 200G]). To the exlcnt that tlicru are inconsistcncics in the various mcdical nl’lidavits, 

s w h  inconsistciicies merely raise more issues of fact to be deteniiined by thc .jury (Kawaski v. 

Hertz Corporation, 190 AD2d 46 1 I ’’ Dcpt 19931; ravallaro v .  Baker, 187 AD2d 976 [4th Dept 

10921). 

111. Ci-oss-Motion ibr Sttmmary .I iid,criiciit 

011 the Issue of Liahility 

I’laiiitifTs cruss-motion ~ C J I -  parthl siiirtriiary judgmenl on h e  issuc o r  liability is based on 

the fact that he was rear-cndccl by Pizai-ro whilc lic was stopped in tl-allic at a red light. 

The driver of 3 iiiolor vehicle is cxpccled to drivc at a sale rate of spccd, taking into 

account weatlicr and I-oad conditions, and to maintain a safe distiuicc from the vehiclc in fioiit o l  

him (E Vcliicle and Traffic Law $ 5 1  129[al;l 180[a]; Mitchcll v Gonzalez, 269 AD21 250 [ l ”  
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Dept. 20001). “[Tlhis rule imposes on [drivers] a duty to be awarc of traffic conditions, including 

vehicle stoppages.” (.Johnson v Philips, 26 I AD2d 209, 27 1 [ 1 Ilcpt. 1999]). “The law is well 

settled that a rear-end collision with a stopped vehicle creates ii presumption that the operator- o r  

the rear vehicle was negligciit. TIILIS, the injured occupant of thc front vchicle is enlitled lo 

siimniary judgmcnt oil liability unless tlic driver of the second vchiclc providcs a lion-ncgligenl 

explanation foi- the collision (Simiers v. Condlin, 39 AD3d 2S9 [ 1 st Depl 20071; Feiwiison v. 

Honds Imsc  Ti-List, 34 AD3d 356 I 1 st Dcpt 20061; Woodlev v. R m i r c z ,  25 AD3d 45 1 ,  457 I 1 st 

L k p t  20001). ‘I’ht: non-ncgligcnt re;isori proffcrcd by dcfcndants is tliat h c  lmlies did nol wor-k 

whcn Pizano tried to apply them. 

Plainti f‘f’argucs thal such C X C L ~ S C  is unavailable to deletidants because by a11 ordcr of this 

coirrt (Tingling, J.), dated .lanuary 29, 2007, they have been precluded from offering any 

evidence 011 thal issue. L)efendanls couiiter thal since oral testimony is not specifically 

incntioncd, Judge ‘I’ingling’s ordcr does not p rec lde  I’imn-o’s pre-trial testimony, wliicli iri ilscl 1’ 

suffices lo raise a triablc issue oi’fxt. In fact, plaintiffs rcsdiiig of thc  decision (mot scq. 110. 

001) is inaccurate. While the court clearly had the power to resolve the entire issue in plaintil’l’s 

lavor (CPLII 3 120[ I]), i t  cliosc not to do so and instead puriishcd defcndants’ discovciy 

i n f i x  t i o 11 s w i tli t 11 c I cs s s t ri I 1 gent al t CI-11 at i ve c) 1 prec 1 11 d iiig (1 elend an 1 s h-om 11 si ii g spec i f i c 

documents as evidence (CPLR 3 126[21): 

[D]cfcndants m-c hcrcby precluded from using any prc-accident 01- post-accident 
inspections, testing, examinations, repair, service and or niai ntcnancc records and 
dociinients including any of thc aforcmciitioiiccl relative to the brakes and Imking  
systcni 01 the defeiidants’ 1997 S~ibiirban motor vehicle involved in the accident 
of Octobcr 6, 2005 whjch is tlic subjcct oltlie suit herein h i -  a period o r  six 
months prior and post accident. The hasis of samc is clear in  the moving papcrs. 
(exhibit L to cross-moving papers). 
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Ncvcrtliclcss, dcfeiidnnts’ accurate reading of the order is unavailing to them, since they 

cannot point to any testimony by Pizarro i n  which hc specifically says that the brakcs failcd or 

that thc van l i d  m y  incclianicnl prohlcm. The testimony rcliecl 011 by deleiidaiils (exhibit A to 

Martin opposing affirniation) iiicrcly states that hc applied the brakcs “slowly” (p 49, 11 13-1 5 )  

but his car did not slop in the tlirce or four seconds hctwccii tlic time Iic applied tlic l~rakcs nncl 

tlic cars collided (p 44, 11 12-1 8). Only inspired extrapolation could equate this with nicchanicril 

railure, and “[rlank speculation is no substitutc for evidcntiary proof in adiiiissitilc form that is 

required l o  establish the cxistciicc of a material issue ol’fiict” so as to dcfcat B iiiotim for 

sumniaryjiidgnicnt ( T ~ i i i g ~ i i p o i i ~  v. Bronx-1,chanon 1 lospital Center, 21 3 AD2d 236, 237 [ 1 st 

Tkpt 19351). In any event, Pizarro’s deposition is unsigned. An Liiisigncd deposition docs not 

constilute evidence in admissible form and will riot suflicc as the rccjuisitc Iiroof‘to dcl‘cat a 

Inotion for siiiiiriir~ryjud~nicnt (m C‘PI,R 3 116; McDonald v Mauss, , 2007 WL 

853030 [2nd Dept. March 20, 20071; Rcilly v Ncwirccii Associates, 303 AD2d 214 11’‘ Dept. 

20031; Horowitz v. Kcvah Kcmncr, Tnc., 67 AD2d 38, 41 [l!“ Depl 19791; Paliimbo v Innovalive 

Coi7111iiitiic;itioIis C.‘oncepts, Iiic., 175 Misc 2d I56 [Sup Ct, NY Coiinty I9971). 

AD3d 

IV. C?oncliisioii 

Accordiiigly. dclendaiits’ motion pursuant to CPLK 32 12 for summary judyicnt lxiscd 

on plaintil‘f’s lack of a “serious injuIy” a s  defined 13y Insuraiicc Law 3 5 102(d) is denied in its 

cnti rcty. 

Pizarro’s cross-inotion ror the same relief is also denied in its ciitircty. 

Plaintiff’s cross-motion piirsuant to CPLR 32 12 for an order graiitiiig sumruar-y Judgnient 

in his favor or1 the issue o l  liability is ganted. 
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The partics Lire dirccted to appear ror 3 prc-trial conh-cncc on September 6 ,  2007, at 9:30 

a.m. in Par1 22, 80 Ccntrc Strect, Room 176. 

‘l’liis constilutcs thc Dccision and Order of thc C‘ourl. 

DATED: July 26,2007 
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