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-against- 

KARLA MOSKOWITZ, J: 

In this breach of contract action, defendant Cellcards of Dclawarc, L. I,.C. (“Ccllcards”) 

moves pursuant to 32 1 l(a)( l) ,  321 l(a)(7) and 3016(b) to dismiss tlic third and fourth causcs of 

action in tlic complaint. 

The complaint allcgcs that, in 2003, Prodigi, Tnc. (“Prodigi”), a Delaware corporation, 

liircd plaintiff, Avery Fischer (“Fischer”), as general counsel and agreed to pay him for his 

services and to rcimburse him for his business expenses. Prodigi terminated Fischer’s 

employment in April 2004, and, according to thc complaint, at that time, Prodigi owed Fischer 

$100,085.40 in compensation and an additional $2,334.3 1 for expenses. Prodigi has since paid 

Fischer $12,334.3 1, but Fischcr allcges that Prodigi still owes him $90,085. 

In August 2005, Prndigi cntered into an asset purchase agreement (the “Agrccincnt”) wilh 

Cellcards pirsuant to which Prodigi transferred all of its operating asscts to Cellcards lor 

$170,000. Fischer contends that Cellcards not only paid significantly less than the company was 

worth, but, in addition, Cellcards paid the $170,000 to the IRS for back taxes and to various other 

entitics, rather than paying Prodigi or its shareholders. Fischer contends that, as a rcsult of the 

Agreement, several of Prodigi’s shareholders, who were also company officers, avoided personal 
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liability for Prodigi’s tax liability aiid several ofthe shareliolders/officcrs received employment 

on‘ers horn Cellcards aiid equity grants from Coinstar, Iiic. (“Coinstar”), Ccllcards’ parent 

I hcrc. 

company. 

‘l’lic complaint alleges that, as a result of thc assct purchase agreemcnt, “Prodigi is 

without the financial wherewithal to pay the amounts due and owing Fischer.” (Complaint, 7 
. ‘ 9  . . .  

-1 -h hicw about Prodiy s I u t d  lly taEiscbcr.- 

The complaint states four causes of action. The first two causes of action, that are solely 

against Prodigi for breach of contract a n d  violation of the New York Labor TAW, are not at issue 

I The third cause of action states a claim for frauduleiit coiiveyancc against both 

defendants. Fischer alleges that the asset transfer was “without good faith and/or without 

receiving a fair equivalent in exchange therefor”; that the coiiveyaiicc rcndcrcd Prodigy 

insolvent; and that the agreement and convcyauce were “made with the actual intent to hinder, 

delay or defraud Prodigi’s creditors, including [Fischer].” (Complaint, 11 36-3 8).  Fischer sccks 

iiioiietary damages, an ordcr setting aside the asset transfer, an attachment and attorneys’ fees. 

In the fourth cause of action, Fischcr states a claim for successor liability against 

Cellcards based on his allegation that the Prodigi-C‘cllcar-ds dcal was, in fact, a de facto merger-, 

not an assct purchase; that, as a result o l  the deal, Prodigi does not liavc adcquate assets lo meet 

the c l a i m  of its creditors, including Fischer; and that, as Prodigi’s successor, Cellcards is liablc 

to Fischer for Prodigi’s obligation. 

AKG IJMEN‘I‘S 

In support of its inotioii to dismiss the fraudulcnt conveyance cause of action, Cellcards 
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argues that Fischer has not adequately pled insolvency. It also c l a im that, pursuant to Section 

278 of the Debtor and Creditor Law, Fischer is only entitled to a money judgineiit an 

attachment an order setting aside the conveyaiice to the extent necessary to satisfy his claim 

and that his demand for all three remedies rcquires the court to dismiss tlie cause of action. 111 

addition, Cellcards contends thal Fischer’s claim for attorneys’ fees is only availablc if the court 

h d s  a n a c t u a l u d u b t  conveyance, Mc ireover, Ccllcards ug :~es  that Fischer did not Gad 

“actual fraudulent conveyance” with sufficiciit particularity. (CPLR 301 hub]). 

Cellcards argues for dismissal of the fouith cause of action alleging successor liability 

because Fischcr does iiot adequately plead all the elenients of a “de facto merger” and that the 

Agreement denionstratcs that Cellcards purcliased Prodigi’s asscts and that tlie deal was not a “de 

facto” merger or “mere continuation” of Prodigi. 

In opposition to dismissal, Iischer argues, as to the third cause of action, that lie has 

properly pled both constructivc and actual Itaudulcnt conveyance in sufficient detail arid that 

deficicncics in the prayer fur relief, if any, have no effect 017 the sufficiency of the allegations of 

fraudulent conveyance. As to the fourth cause of action for successor liability, Fischer contends 

that he has adequately pled all the clcmeiits of “de facto” merger and %ere continuation.” 

DISCUSSION 

On a motion addressed to the suf‘iiciency of the pleadings, the court must accept evciy 

factual allegation as true and liberally construc the dl@XEns in a light most tavorablc to the 

pleading party. (Chggcnhc~iimr v Ginzhrwg 4; N Y.2d 268 [1977]; sw CPLR 321 1 [a][7]). “We 

. . . detenniiie only whether the facts as allcged fit within any cognizable legal tlieory.” (L~7017 v 

Murlinez, 84 N.Y.2d 83, 87-88 [ 19941). “The motion iiiust be denied if from the plcadings’ four 

-~ 
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corners 'factual allcgations are discerned which taken together manifest any cause of action 

cognizable at law."' (51 1 West 232"" Owners C'orp. v Jennifir Realty Co., 98 N.Y.2d 144, 15 1 - 

152 [2002] [internal citations omitted]). 

However, the court i s  not required to accept factual allegations that documentary 

evidence plaiidy contradicts. (Bishop v Ahrxurer, 33 A.D.3d 497 [ 1 st Dept. 20061; Robinson v 

-. - _ _  &binson, 303 A.D.2d 234 r2d Dept. 20031; c1_7&tgir v C'ui/hiwss C'or13, 285 A.D.2d 961 13d 

Dept. 200 11). 

A. Choice of Law 

In the matter before the court, plaintiff is a New York domiciliary, and the defendants are 

a Delaware Corporation and a 13claware limited liability compaiiy. Thus, the court must 

determine whether New York or Delawarc law governs this action. 

1. Fraudulent Conveyance 

The Delaware statute governing frauduleiit conveyances (6 LM. C. $ 5  1301, ef .seq)' and 

(a) A transfer made or obligation incurred by a debtor is fraudulent as to a creditor, whether the 
creditor's claim arose before or after the transfcr was made or the obligation was incurrcd, if the 
debtor made the traiisfer or illcurred the obligation: 

I 

' 6 Del. C. $ 1304(a), titled Tra r i sh  Fraudulent as to Present and Futurc Crcditors, 
provides: 

( 1 )  With actual intent lo hinder, delay or defraud any creditor o l  the debtor; or 

(2) Witllout-receivinireasonablyequlvalent v a l t i m d i a n g e  f m  t l m n s f e r  or obligation, 
and the debtor: 

a. Was engaged or was about to engage in a business or a transaction for which the reinailling 
assets ol'the debtor were unreasonably siiiall in relation to the business or transaction; or 

-~ 

I b. Intended to incur, or believed or reasonably should have believed that the debtor would incur, 
debts beyond the debtor's ability to pay as they became due. 

4 
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New York’s fraudulent conveyance law (Debtor aiid Creditor Law $ 5  273 and 276, icfiu) are not 

substantially similar. Accordingly, because a conflict exists between thc two laws, jii the absence 

of applicable contractual choice-of-law provisions, “New York has adopted an ‘interest analysis’ 

that requires that ‘the law of the jurisdiction liaviiig the greatest interest in the litigation be 

applied.”’ (Intercontinenlul Pluming, Ltd. v Dnystrom, k., 24 N.Y.2d 372 [ 19691). Courts 

must make two separate inquiries to determine the greater interest: (1) what are the significant 

contacts and in which jurisdiction are they located; aiid (2) wlicthcr the purpose of the law is to 

regulate conduct or allocate loss. (Paclula 17 Li/lirn Proper~ics Coi-p., 84 N.Y.2d 5 19 

[ 1994][citing ,Ychz//lz 17 Roy ,Scoz/t.s. ofAyIicricu, h a . .  65 N.Y.2d 189 [ 19851). 

In all interest analyses, “thc significant contacts are, almost exclusively, the parties’ 

domiciles and the locus of the tort.” (Schidlz, 65 N.Y.2d at 193). In cases involving conduct 

regulating laws, such as the lraudulent convcyaiice allegations in  this casc, if the paities are 

doiiiiciled in different states, thc locus of the tori will almost always bc determinative. (Pudula v 

I,iZnrn Properties Corp., 84 N.Y.2d at 522). Moreover, thc Ncw York Fraudulent Conveyance 

Act “was enacted to enable creditors to know with certainty that they could rely upoii property of 

their debtors, even if situated in another jurisdiction.” (Advcmcid Portjdio Tech.s, I , td ,  I996 WI,  

51 190, **5-6 [S.D.N.Y. 19961 [citations omitted]). Hence, “it is establishcd that Ncw York has 

an especially strong interest in applying its law when one of its domiciliaries alleges that he has 

~. . E c n m a u d p  (m- ~- ~ -~ -- .- 

Here, the defendants are a Delaware corporation and a Delaware limited liability 

company. Fischer is a New York resident who l~resuiiiably worked in New York and suffered 

inJury in New York. The paities do not identify w11c1.c Iischer worked, but, because both 
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defendants are licensed to do business in New York aiid Fischer is a New York resident, the 

court assumes that Fischcr’s alleged injury occurred in New York. Accordingly, New York law 

applies to Fischer’s hudulent  conveyance claim. 

2. Successor Liability 

Both litigants use New York Law in their arguments on this issue. The laws of Delaware 

and New York are substantially the same on the issue of successor liability. (CTorrzpare 

Corporate Property A.vsoo. 8, L. P. v Anicrsig Griryhics, h c  , 1994 WJ.. 148269 [Del. Ch. 19941 

and Wushington Mulirul Blink, F.A. v SIB Mnrtgugc C‘orp., 21 A.D.3d 953 [lst  Dcpt. 20051). 

Because these laws arc the same, the court need riot addrcss the choice of law issue regarding this 

cause of action. (Dick v New York L i f i  I n s  (‘o., 359 U.S.  437, 445, fii. 7 [19591). 

B. Fraudulent Conveyaiice 

New York’s version of the Uniform Fraudulent Coiiveyance Act, that is codiiied in the 

New York Debtor and Creditor Law (“DCL”) $ $  270-81, governs Eischer’s cause of action for 

fraudulent convcyance. In this state, a claiiii for fi-audulent conveyance may allegc conslructivc 

fraud or actual fraud. As to constructive fraud, DCL 8 273 provides: 

Eveiy conveyance made and every obligation incurred 
by a person who is or will be thereby rcndered insolvcnt 
is fraudulent as to creditors without regard to his actual 
intent ii‘the conveyance is made or the obligation is 
incurred without Iair coiisidcration. 

. . . . . . . 

As to actuzfraud, DCL $ Z’/6 states: 

Every conveyance madc and every obligation incurred 
with actual iiitcnt, as distinguished from intent prcsunied 
in law, to hinder, delay, or defraud either present or future 
creditors, is frauddent as to both present and future 
creditors. 

6 
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Cellcards’ claiin that Fischer has not pled constructive Iraud, or insolvency, with 

sufficient particularity is without merit. CPLR Section 301 6(b) requires that, when a cause of 

action is based on fraud, “the circunistaiices of tlie wrong shall be stated in detail.” Thc 

complaint alleges that Prodigi transferred its operating assets to Cellcards for $170,000; that 

defendants valued Prodigi’s asscts at $425,288; that dcfendaiits significantly undervalued the 

assets Prodigi transferred; that Cellcards did not pay the $1 70,000 to Prodigi or its slialcl~olders 

(Complaint, $5 15-1 7); aiid that, as a rcsult of the Agrcement and conveyance, “Prodjgi is 

without the financial wlierewitlial to pay tlie amounts due and owing Fischcr” (Id, 1J 24). l+:ven 

under a heightened pleading standard, these allegations are suiXcient io put Cellcards 011 iioticc 

of the lraiisactioiis and occurrences coiistitutiiig the alleged wrong. ( F d e y  v 11 IAKostini, 2 1 

A.D.2d 60 [lst  Dept. 19641; see r h o  L m z i  v Brooks, 43 N.Y.2d 778, 779 [I9771 [CPLR 3016(b) 

“requires only that the misconduct complained oi‘ be set forth in sufficient detail to clearly inform 

the defcndaiit with respect to the iiicideiits complaiiicd of’]; .Jci-cd (70nft-ac/ing C’orp v NCW York 

c‘ify Trumil Authority, 22 N.Y.2d 187, 194 [1968] [acknowledging that it “is almost inipossible 

to state j i i  detail the circumstances constituting a fraud” when those circumstances “are pcculiarly 

within tlic knowledge” of the moving party]). 

Moreover, that Fischer may have requested improper relief does not rcquirc the court to 

dismiss the fraudulent coiiveyance cause of action. (Phcilen v Theutricd Pu-otecfive Union No. I ,  
- .  - -  - _  - _ _  

- 

22 N.Y2d 34, 41 [ 19681). DCL $ 278, that governs Fischer’s poteiitial rcniedy in this action, 

provides: 

I .  Whcre a conveyaiice or obligation is fraudulent 3s to a 
crcdilor, such creditor, when his claim has iiiatured, may, 
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as against any person except a purchaser for fair consideration 
without knowledge of the fraud at the time of the purchase, . . . 

a. Have the conveyance set aside or obligation annulled to 
the extent iieccssary to satisfy his claim, or 

b. Disregard the conveyancc and attach or levy execution 
upon the property conveyed. 

Moreover, the case law establishes that “where the asscts fraudulently transferred no 

longer exist or are no longer in possession of the transferec, a money judgment may be entered in 

an amount up to the value of the fraudulently transferrcd assets.” ( N e . r h i ~ ~ /  v Sulenz, 365 F. 

Supp.2d 508,521 [S.D.N.Y. 20051; Lending Textile, Inc. v All Purpose Accessories, Ltd., 174 

Misc. 2d 318 [App. Term., 1st Dept 19971). 

Cellcards is correct in its assertion that Fischer is not entitled to set aside the conveyance 

attach Cellcards’ property and collect a iiioncy judgment. However, that Fischer has 

requested relief in thc conjunctive rather than in thc disjunctive docs not require the cou1-t to 

dismiss the cause of action. In Phulan, the Court of Appeals stated: 

Our determination that petitioners have. . . requested relicf 
to which they are not entitled does not, howcver, serve to 
put thein out 01‘ court. , . . [Tlheir failure to request thc 
appropriate relicf is riot a bar to their receiving whatever 
relief they may be entitled to. . . . CPLK 3017 (subd. [a]) 
provides in part, that a court “may grant any type of relief 
within its jurisdiction appropriate to the proof whether or 
not demanded.” (22 N.Y. 2d at 41). 

.- . .  - .- . . - . 

Accordingly, the court dcnies that branch of Cellcards’ motion that seeks to dismiss the 

fraudulent conveyance cause of action. 

C. Successor Liability 

As a general rule, the purchaser o f a  corporation’s assets does not, as a rcsult of thc 
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purchase, become liable for the scller’s torts or conlracts. (lSchzimacher v Richard Shear Co., 59 

N.Y.2d 239, 244-45 [ 19831; Fifzgcv-crld v Fuhnesrock Co., 286 A.D.2d 573 [ I  st Dept 20011 

[applying l(i’chiimucher to breach of contract actions]). J Towcvcr, “a corporation may be liable for 

the torts [or contracts] of its predecessor if (1) it expressly or impliedly assuincd the 

predcccssor’s tort [or contract] liability, (2) there was a consolidation or merger of the scllcr and 

purchaser, (3) tlic purchaser corporation is a mere coiiliiiuation of the selling corporation, or (4) 

the transaction is entered into fraudulently to escape such obligations.” (Schumacher, 59 N.Y. 2d 

at 244- 245). 

“A de f x t o  merger occiirs when a transaction, although not in the form of a merger, is in 

substance ‘a coilsolidation or merger of scllcr aiid purchascr.”’ (Cargo Partner AG v Alhalrms, 

Inc., 352 F.3d 41,4S 12d Cir 20031 quoting Schumnchcr, 59 N.Y. 2d at 245). “The purpose of 

the doctrine of de facto mel-gcr is to avoid [the] patent injustice which might befall a party simply 

because a inerger has been called somcthing clsc.” (C’wgo Pwincrs A G ,  352 F.3d at 46 

[citations aiid quotations omitted]). 

“‘The hallmarks of a de facto merger are: ( , I )  continuity of ownership; (2) cessation of 

ordinary business aiid dissolution of the acquired corporation as so011 as possible; (3) assumption 

by the successor of thc liabilities ordinarily necessary for the uninterrupted continuation of the 

business of the acquired corporation; and (4) continuity o l  management, personnel, physical 

location, assets Znd-@neral-usineis operation.”’ ( W ushirTgton MutzrcrT B Z n T v  SIB 

Morlgrrge C.’orp., 21 A.D.3d 953, 954 [ I  st Dept. ZOOS], quoting Firgercrld v Fiihncstock CC: C‘o., 

286 A.D.2d 573, 574 [lsl Depl ZOOl] ) .  I n  actions sounding in contract, such as the oiic bufore 

the court, “continuity of ownership is the essence of merger.” (Wushington Mutual Bcink F.A., 21 

. - .  
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A.D. 3d at 954). 

Here, the documentary evidence establishes that there is 110 continuity of owncrship. The 

majority shareholders in Prodjgi do not have an ownership interest in Cellcards. According to 

the complaint, Coinstar, Cellcards’ parent, is the 100% owiier of Cellcards. (Complaint, 7 22). 

Moreover, the Agreement (pp. 8- 10) demonstrates that Ccllcards purchased Prodigi’s assets for 

cash, not stock, and that Cellcards paid the purchase price to the IRS and several other entities to 

satisfy wine of Prodigi’s debts. That the Agrccment granted three of Prodigi’s shareholdcrs, 

who own a total of thirty percent of Prodigi’s stock, an option to purchase a small arnouiit of 

shares in Coinstar is insufficient lo establish continuity of ownership because thc complaint does 

not allege that the shareholders who own the other seventy percent of Prodigi evcr became 

shareholders of, or have any ownership intcrest in, Cellcards or Coinstar. (See Wushingfon 

Mutud Bank, E A .  v S/R Mortguge c‘orp, 2004 WL 1433 133, *2 [Sup. Ut. N.Y. County 20041). 

Fischer also does not allege that the three shareholders who received stock options in Coinstar 

ever exercised their options or that they continue to profit from Prodigi i n  any way. (New York v 

National Services Industries, Inc., 460 F.3d 201 [2nd Cir 20061). 

Moreover, that five of Prodigi’s sharcholders received einploymcnt offers from Ccl lcards 

is irrelevant to the issue of continuity of ownership. (Krelzmcr v FimwfE Products C’orp., 24 

A.D.3d 158, 159 [ 1 st Dept. 2005 I). In Employee Rtllntions , 4 s . s ~ x .  hnc. 17 Xpwiiis (1 96 Misc. 2d 

485,487-488 [%;p. Ct. Monroe Couniy2003]), thecoui-t 6u-t jus1 b;kTsluG-both tl.le---- 

Presidcnt and Chief Financial Officer of the prcdecessor corporation held identical positioiis at 

the successor corporation “says notliing about ownership.” 

- .- .- -. . 
.- 

In addition, even though the complaint alleges that, pursuant to the Agreement, Cellcards 
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granted the remainder of the Prodigi shareholders certain contingent consideration, the complaint 

also statcs that Cellcards has failed to pay the shareholdcrs this consideration (Complaint, 71 8). 

Moreover, the coimplaiiit does not allege that Cellcards and Prodigi have the same management, 

personiicl, assets and physical location. (iYcJc Kretmer  v Firescrfi l ~ m d u c t , ~ ~  (70rp , 24 A.D.3d at 

159). 

Plaintiffs reliance on Schunmhcr v RichLtYdT Sheur Co., Znc. (59 N.Y.2d 239 [ 19831) for 

the proposition that Cellcards can be held liable as a “mere continuation” of Prodigi is unavailiiig 

because, as the Schiimcrcher court explained, the mere continuation exception “refers to corporatc 

reorganization, howevcr, where only one corporation survives the transaction; the prcdecessor 

corporation must be extiiiguished.” In this case, it appears that Prodigi survived the transaction 

as a distinct, though meager, entity. (Id. at 245). Accordingly, the “mere continuation” 

exception is inapplicable. 

Fischer does state facts sufiicieiit to satisfy the fourth exception regarding successor 

liability - that is, that Prodigi and Cellcards entcred into the Agrecineiit fraudulently so that 

Prodigi could escape its contractual obligations. The complaint alleges thal Prodigi Iransferred 

its operating assets to Cellcards for $1 70,OOO; that defendants valued Prodigi’s assets at 

$425,288; that defendants significantly undervalued the assets Prodigi transferred; that C‘cl lcards 

did not pay the $1  70,000 to Prodigi or its 4iarelioldcl-s (Complaint, 711 15-1 7); thal, as a result of 

the Agreement and conveyance, “Prodigi is witllbvt the financial w l i c r G d i 5 l o p a y  the amouiifi - -  - --- 

due and owing Fischer” (Complaint, 7 24); and that the Agreement was made with the “actual 

intent to hinder, delay or d e h u d  Prodigi’s creditors” (Complaint, 7 38). JTere, as in the 

fraudulent conveyance cause of action, the allegations are sufficient to apprise Cellcards of the 

- - ._ _ -  -. - -  - 
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circumstances constituting the fraud. 

Accordingly, it is 

ORDERED that defendant Ccllcards' motion to dismiss the third and fourth causes of 

action as against it is denied. 

This decision constitutes the order of the court. 

Dated: July L>OW7 
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