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- against - 
Decision On Motion 
To Reargue 

Defendant moves to reargue this court’s decision denying his motion for 

resentcncing. In that motion, defendant argued that his sentence was invalid because 

he had appearedpro se at his 1980 sentencing and was not gven  a copy of the 

presentence report. This court grants reargument, but does not change its orignal 

decision. 

BACKGROUND 

In his original motion, defendant attached a copj7 of the presentence report 

prepared in this case. Defendant had received that report in 1994 after the trial court 

granted his tnotlon for a copy of hts presentence report. 

’l’lic report attached to defendant’s motion actually contains threc different 

reports: onc main report and two supplementary reports. The main report was 

prepared after defendant had pleaded guilty on _lpril 6, 1979, and included the results 

o f  ;in inteivicw with the defendant. The main report did not include a statement by 

the ci-imc victim, mho was un:ivailable to be interviewed, and the court therefore 
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ordered that a supplcmcntary rcport be prcpared. The Department of Probation 

interviewed the victim and prepared a supplementary report that summarized the 

results o f  that interview. Ultimately, the court refused to impose the promised 

sentence, and defendant withdrew his guilty plea and proceeded to trial. 

On October 11, 1979, a jurv found defendant guilty of assault in the first 

clcgrce. ‘l’lie Department of Probation prepared another supplementary presentence 

report to update the court on any new information that might be relevant for 

setitcncing. ‘l’he Department of Probation reinterviewed defendant and includes the 

results of that reinterview in the second supplementary report. After the second 

supplementary report was prepared, tlie court decided not to impose sentence on the 

sclieduled sentencing date. Instead, the court ordered a persistent felony offender 

hearing. .Ifter the hearing, the court adjudicated defendant to be a persistent felony 

offcndcr and sentenced him to an indeterminate prison term of from fifteen years to 

lifc (see People 2, Wright, 104 Misc2d 911 [Sup Ct, NY County 19801). 

‘l’he District ilttorney did file an answer to dcfendant’s motion for 

rcscntcncing. Thc answer is dated hlarch 21, 2007, and was filed in Part 93 on March 

32, 2007. -1fter receiving defendant’s motion to reargue, in which defendant alleged 

that he had not received a copy of that answer, this court sent defendant a copy of 

the Ilistrict .lttorncy’s answer and gave h m  an opportunity to submit a reply. 

13efcnd;int has filed his rcply. 

Ilefendant’s motion to reargue is based principally on three claims. First, 

Y 3 

[* 2 ]



defendant claims that the presentence report he obtained in 1794 was incomplete and 

did not contain the report that was ordered for his trial conviction. Second, hc argues 

that this court decided his motion under the amended vcrsion of CPJ. 390.50 rather 

than the version that existed at the time o f  hls 1980 sentencing. Third, he argucs that 

his motlon should have been summarily grantcd bccause the pr~secut ion~s  answer 

h ; ~ l  assumed that his factual allegations wcrc truthful. 

LEGAL CONCLUSIONS 

‘I’he presentencc reports that wcrc disclosed to dcfendant in 1994 include what 

hc claims is missing - the presentcncc report ordered by the court for his October 

1 1, 1979 conviction. Because the Department of Probation had already prcparcd a 

prescntence report and a supplementaiy presentencc report by thc time of that trial, 

the presentence report order by the court for the October 11, 1979 conviction is the 

second supplemcntaiy prcscntencc report. ‘I‘his is the report that defendant alleges 

“he has never secn.” Tliosc three reports, which defendant has seen and which he 

submitted with his orignal motion for resentencing, constitute the prcscntcncc report 

prcpared for thc defendant’s conviction in this case. 

.\s defendant correctly notes, CPL 390.50 (2) (a) did not exist at the time o f  his 

sentencing. Rut thc current version of the statute is thc same in substance as the 

xtztutc that existed when defendant was sentenced. ‘The 1985 amendment 

rcdeslgiiatcd the former 390.50 (2)’ into CPJ, 390.50 (2) (a) and slightly altered the 

’ S e e  former CPL 390.50 (2) (hlcIOnney’s Cons LAWS of NY, Hook 1 lLl,  CPI, 
$5 330 to 499, Cumulative Lh-mual Pocket Part, 1979, at 40). 
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language of the statute, but that new language did not change the meaning of the 

statute. In other words, the 1985 amendment did not change the defendant’s right to 

examine and copy the presentence report before sentcncing. ‘I’herefore, the legal 

analvsis that his court applied in its orignal decision apphes equally to defendant’s 

claim under the former statute. 

lkfendant is not entitled to have his motion granted summarily. Even if all of 

thc defendant’s factual allegations are true, no legal basis exists for granting the 

motion because defendant was not prejudiced by any alleged violation of CPL, 390.50 

(2). , I s  this court held in its original decision, the record shows that the sentence 

iinposed would have been the same even if defendant had been gven  an opportuniw 

to rcview the presentence report on the day of sentencing. Under these 

circumstances, defendant has not established a legal basis for relief and h s  motion 

must, therefore, be summarily denied (see CPJ, 440.30 141 [a]). ’l’he arguments in 

dcfendant’s reply do not cause this court to alter is orignal dccision. 

I ~ s t l y ,  there was no violation of CPJ,  380.50. ‘l’he sentence minutes show that 

defendant spoke extensively before sentence was imposed. 

I;or the reasons stated, the motion for reargument is grantcd, but the court 

adheres to its origiial decision denying defendant’s motion for rcscntcncing. 

Ihtcd:  ~I J u ~  12, 2007. 
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