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SIJI'1II:PLIE COURT : NEW YORK CC)UNTY 
'I'IIIiIL 'I'ERhI : PART66 

K 

'YIIE 1'1~~01'1,E OF '1'1-€E STATE OF NEW YORK : 

- against - 

P I 0  IIIAZ, 

Indictment No. 2528/97 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - - - - - - - - - - - - - - -  X 

Ilei'endant iiioves for a writ of error coram nobis. 

The defeiidant pled guilty to atleiriptetl criminal sale of  a controlled 

substance in the third degree in 1097 lielore Judgc Herbert Adlerberg. He did not appeal 

liis con\~iction. In 2004 hc iiiovetl to vacate his conviction on several grounds, including 

tli;ll lic  vas not guiltjr of the criille in question, arid that his attorney wrongly inforiiied 

I i i i i i  t ha t  lic ~voul t l  not face deportation as a result of his plea. He also asked me to 

\ r , i c : , i t e  his coiivictioii in the iiitcrcst of justice. I denied the application in its enlircty in 

(1 c1c~:ision ticited Septenibcr 21, 2004. 

In his currc3nt appliration to v,tc,ate his conviction, which he denominates 

c i i i  , i ~ ) p l i (   tion on lor ,in "older. of clisiiiissd p u r s u m t  to a wr i t  of error coralii nobis." he  

I i~l)(:.its \P \   PI^^ of his wrl ier  claiiiis ,ind raises additional arguments in favor of vac atur. 

1 Io ( oiiti~iids t l idt  the factual I (xitation portion o f  thc iiictictiiierlt X V ~ S  insufficient, and  



that gixren the evidence that is known to him it was legally impossible for him to have 

\old cm,aine or to have attenipted to sell it. He also contends that the plea allocution was 

cle1icic:nt. and that it would be injustice to not to vacate the plea. 

I do not reach the merits of these arguments. Defendant urisuccessfully 

r i i o \ r e t l  to vacate his conviction in 2004. At that time he was well aware of the  facts 

iiiicioi-lying the issues he now raises. Indeed, he has heen aware of then1 since 1997. I le  

s th(1refore fully i n  a position to raise these issues on direct appeal or in his prior. 

niolion I)ursuaiit to CPL 440.10. As lie did riot do so, the instant motion is denied 

])imuaiit to CIJL 440.10 [ Z ] [ c ]  and [3][c]. 

It is irrelevant [hat defendant designates his current application a motion 

lor  ci writ of crror coram nobis. Most, if not all, of the alleged errors he inentions in his 

ciirroiit niolion are apparent 011 the face of the record and could therefore have been 

cirgued upon appeal. Just as CPL, 440.10 is not available to remedy errors of this type, 

iieither is coraiii nobis (see People v.  Cook, 67 NY2d 100; People v. Marris,lOS A.D.2d 

35 1). ‘Fo the extent that defendant raises arguments that could not have been raised on 

( l i rcr t  dppeal, liis app1ic;atioii is also denied. CPL 440.10 replaced “all aspects of the 

r0111111011 l a~ i -  writs that it directly covers and thus resort to coraiii nobis is unavailable 

i 11 silu,itions covered b y  the statute” (Preiser, Practice Commentaries, McKinney’s Cons. 

l d c i ~ i t \  ofN.Y. ,  Book llil, CPL 440.10, at 248). Additionally, defendant cannot raise these 

,irguinerits in a secorid application pursuant to CPL 440.10, as  there is no reason whv lie 

( o \ i l ( l  not h,ir e r‘iised tlieiii in liis first collateral attack. 

-2- 



Were I to review defendant’s claiiiis on the iiieriis I would deny the inotion. 

‘l’hc onc-comit indictiiient was sufficiently clear to apprise the defendant of the crime 

\ \ r i  t h \vhich he was charged. The count, which charged the defendant with criminal sale 

ol ii c:ontr.olletl substance in the third degree, reads the defendant in the County of 

N e ~ v  York, City of New York, 011 or about hIarch 21 ,  1997, knowingly and unlawfully 

i o l t i  t o  1,orna Rivera, a iiarcotic. tfrug. to wit cocaine.” The People were not  required to 

iiiako any additional factual allegations when they drafted the count. Ilefendant’s 

r~~ giinieiit that it was legally impossiblt: for him to have conimitted or attempted to 

( oniniit tlie crime is pi’eniised upon his contention that there no evideiice supporting 

eilher crirne. ‘The argunient is meritless. Defentlaiit could have tested the strength of the 

Peoplc’s evidence by moving for inspection of the grand jury minutes and by going to 

trial. IIe chose instead to plead guilty and adiiiit their allegations. The strength of the 

I’ooplct’s case is therefore irrelevant. ?‘he argument that the plea allocution was defective 

is also \vitlioiit merit. ‘I’he defendant admitted that he sold cocaine at about 8:30  in the 

c\~ciiing on  hlarcli 21 ,  19‘37 on East IIouston Street and Avenue D in hlanhattari. 

Additioiidlly Judge Adlerberg fully advised hiin his 13oykin rights. 

Were I convinced of defendant’s clainis I could not vacate his conviction 

111 t i l ( \  intcrcst of  justice. CPT, 440.10 does not give iiic the authority to do so (see People 

I l ~ ( ~ l c ~ ~ ~ i ~ ~ ~  137  h I 2 d  413) .  hhrpover ,  h e  niav hd17e pled guilty because i t  was the 

c~\i)(~tiic~nt (,ci~ii~sc~ to folloiv ,it thc  tiiiie, but that does not mean that he is not guilty of 

Ilic c Iiarge or  Ih,it he is entitled to change his mind. It also mav be that he would have 
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