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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
c b p u ~  EDMEAD 

PRESENT: k: J.S.ci ' 
I idex Number : 03932/2004 
(iRAUBARD hnl LER 

rJADLER, RON, :-I3 1. 
Sequence Number 102 

SUMMARY JUDGFL .idT 

L ;  
INDEX NO. 

MOTION DATE 

MOTION SEQ. NO.  

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause 

Answering Affidavits - Exhibits I_ 

Replying Affidavits -- -- -~ 

Cross-Motion: Yes 

Upon the foregoing papers, it is ordered 

-. 

QPpt, r 
he niotion and cross motion are decided in accordance with the acconipaiiyiiig Meiiioraiiduiii Decision. 
is liereby 

ORDERED that the motion of plaintiff Graubard Miller, for an order pursuant to CPLR 3212 
ranting suniiiiary judgiiient on its complaint against defendant Ronald J. Nadler on the theory of account 
ated, is granted. It is further 

ORDERED that the motion of plaintiff Graubard Miller, €or an order pursuant to CPLR 32 12 
-anting summary judgment on its coinplaint against dehdai i l  Ronald J. Nadler on the theory of 
~ ~ i / / t u m  /ricruit, is granted. It is further 

ORDERED that the cross motion of defendant Ronald J. Nadler for surninary judgment 
missing the coniplaint ofplaintift'Grauhard Miller, is denied. It I S  further 

ORDERED that the Clerk of the Court is directed to enter judgment in favor of plaintiff 
raubard Miller as against defendant Ronald J. Nadler in the amount of $103,492.44, plus iiiterest froiii 
pril 7, 2004 in the sun1 of to be calculated by the Clerk. It is further 

ORDERED that Graubard Miller, pro se shall serve a copy of this order with notice ofentiy 
ithin twenty days ofeiitiy, 011 counsel for defendant Ronald J. Nadler. 

I 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF N E W  YORK:  PART 35 

GRAUBARD MILLER, 

Plain tiff, 

- ay ins  t - 

RONALD J.  NADLER, 

De fend ail t . 
. - 

E ~ M E A D ,  J.S.C. 

X 

Index No. 603932/04 

DEC I SION/ORDER 

X - - -, . ... 

MEMORANDUM DECISION 

Plaintiff Graubard Miller (“GM”) moves for a11 order pursuant to CPLR 321 2 for an order 

granting siiiiiiiiary judgiiient 011 its coniplairit against defendant Koiiald J .  Nadler (“Nadler”) on 

two groiinds: first. account stated a i d  second, ~ I K ~ U / I ~ I I I  ~ ~ i ~ r z i i t .  Nadler opposcs the within 

iiiolioii arid cross iiioves for an order granling siiiiiiiiaiyjLidgiiieiit dimissing GM’s complaint 011 

the groimds that: ( 1  ) h e  court lacks personal jurisdiction over Nadler; (2) dismissing the first 

cause of action as to breach o1‘coiitract;’ (3) and disiiiissiiig the sccond cause of action as to 

GM is a law p;irliiership organized and existing iiiider tlic laws of thc State o r  Ncw York 

Nadler is a Florida residcnt. 

GM’s C’mlciitiolis 

Bcginiiing iri or about Octobcr 2003 thrnu@ February 5 ,  2004, GM rcpresented Nadler 

I G M  does not opposc 01- address Nadlu’s  cross motion io disiiiss the first m i s e  of aclioii to the degi-ec i l  
assei’is a claiin Tor “breach n f  conkact.” GM 21-gties h a t  its motion seeks sumniai-y judgment 011 [lie first causc d 
actioii oii the ground of “accoiirit stated.” 



, 

and his partiier William Rouliana (“Rouliana”) in coiincction with the foniiatioii of an entity 

called 2Slars, Inc. (which was going to be used by Rouliaiia and Nadler) to piirchase a majority 

interest in Equity Broadcasting Company (the “Subject Transaction”). Rouhana was a long- 

standing client of GM who iiitroduced Nadlcr to G M  as liis partner in the Subject Transaction. 

Froin GM’s perspcctivc, GM was perfoiniiiig work for its longstanding client Rouliana and liis 

partner, and GM was perfoiiiiiiig the type of work it had provided to Ro~iliiiiiii on several 

occasions. 

As set forth i i i  detailed time records, froni in or aboiit October 2003 tllrougli Fchriixy 5, 

2004, GM perToimed extcnsivc duc diligence on the Subject Transaction, adviscd Nndler and 

I~o1111a11;1 1-egclrdiiig thc structurc oftlie transaction and the foniiatioii o r  2Stars, draftcd and 

rcv i scd 11 ii i i i  ero ii s 1‘ oii lracl doc iiiiieii t s , i n c I ii  d i 11 g , b LI t not 1 i 111 i t ed to : con s u 1 tin g agreements f0 r 

Nadler a i d  Ro~ihana; restl-icled stock grants for Nadler and Roiihana; option agrecmcnts for 

Nadler and Rouliaiia; iiiiineroiis employmenl agreements; stock piircliase agreements; 

sliai-cho Idcrs ’ ay-eeni en ts; articles of incoiyoration; and cscrow agreements. 

Siiice the shares of Equity Broadcasting Company that were going to be purchased by 

Rouliana and Nadlcr through 2Stars, Iiic. were owned by scvcral different parties, miiltiple 

;igi-cciiiciits and negotiatioiii were 1-equircd in an effort to try to wiisiiniiiiate the transaction. GM 

counseled Nadler on proposcd changcs lo transaction documeiits w i t  by altoiiieys for othcr 

partics to the transaction and engagcd in cxtcnsivc negoliations with thosc attorneys. GM also 

pai-ticipatcd in iiiiiiierous coiirerence calls and niectings regarding the Subjcct Transaction. 

On or about February 5 ,  7004, Nadler and Rouliana adviscd CM llirit they wcrc 

abandoning tlic SulJjcct Traiisaction. GM conlimied this advice in a letter to Nadler and 
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Rouliana dated April 7, 2004, and said lctter, sent certified mail, return receipt requested, also 

forwarded to Nadler and Rouhana GM’s final invoice [or work perfoixied from November 1 ,  

2003 through Jaiiuaiy 3 1 ,  2004. 

CM’s filial invoice to Nadler and Rouhana reflects an amount due of$l55,992.44. At 

Nadler and Rouhana’s request, on April 16, 2004, GM sent to each its time records setting forth 

in detail thc services pi-ovided, the time spent by cach attorney, each attorney’s hourly rate and 

disbursements incurred. Nadler rctaincd CM’s filial invoice aiid underlying time records, and 

t i n l i l  servins his atiswer to h e  complaiiit, on or about January 21, 2005, nevcr objected to eithcr, 

h i t  instcud made continuous promises of payment. 

T ~ L I S ,  in three email communications on May 27, 2004, June 2, 2004 and September 3, 

2004, which acconipariy this motion, Nadlcr admitted his debt to GM and rcpeatedly promised to 

pay GM as soon as he was able to obtain ccrtaiu financing, which he represeiitcd was imminent. 

Nadler also acknowledged his liability in messagcs left with Kaaiyn Broemmcr, the secretary to 

David Alan Millcr, ;1 inember oCthc firm GM (“Millcr”), 011 July 9, 2004, by reprcseiitiiig that he 

would pay GM as soon as his bank received a contract he had already sent to it, and on August 

20, 2004. by representing that hc would pay GM as soon as he finished negotiating a certain 

Icase, which lie stated would take no more than 4s hours. 

Transcripts accoiiipaiiy this motion which establish that Nadler also coiifiiined his debt to 

GM aiid his promise to pay GM’s invoice in  voicc mail messagcs he left ror Miller. In thc first, 

Nadler states “I am just waiting for otic document and then everythiiig will be takcn care of,” and 

that he was “soil-y for the delays.” In a sccoiid, left on May 14, 2004, Nadler again represented to 

Miller that payment was ibrthcoming. 
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When the Subject Transaction was abandoned, GM offered both Nadler and Rouhana a 

discount, on i ts fecs, contingent upon payment, as a courtesy to Rouhana, its long-standing client, 

wherein GM would accept a total of $100,000 for fees incurred, and payment for disbursements 

incurred in  the amount of $5,000. Nadler and Rouhana agreed between tlieniselves to cadi pay 

one half of that amount. Rouhma paid GM $52,500, which GM accepted in full satislaclion of 

Rouhana’s obligation to GM in conncction with the Subject Transaction. Nadler never paid GM 

and tliereby rejected its discount offer. GM commenced this action on Novembcr 19, 2004 arid 

now seeks $103,492.44, represcnting GM’s total fee for the Subject Transaction minus tlie 

amount Rouhana paid to GM iipoii accepting its discounted offer. 

As to Nadler’s afhi ia t ivc dcfeiise of lack of personal jurisdiction, Miller states in liis 

affidavit that in  connection with tlie Subject Transactioii, Nadler retaiiicd New York counsel, 

traveled to Ncw York City and met with him and othcr attorneys at GM on at least two 

occ,asions, fr‘requciitly exc1i;iiiged emails with him and other GM attomcys, and pal-ticipatcd in 

iiutiieroiis tclcplione confcrciice calls with him and his colleagucs. 

As to Nadler’s affirmalive defensc that therc was iicl retaiiicr agreeiiient bctwccn him and 

GM; llicrcfore, GM sliould not be elititled to any fce, that defcnse too fails because: ( 1 )  Rouhana 

was a longstaliding client of GM; (2) Rouliatia introduced Nadler to GM as liis pal-tiier in thc 

Sihjcct Transactioii; and (3) GM had previously provided Rouliaiia with the saiiie type of 

scrvices as thosc perfolmed for the same fec ai-rangemeiit as was billed in connection with tlic 

Subject Transaction, namely scrvices rendered at GM’s regular hourly rates. Thus, under 22 

NYCRR$1315,3(b), which provides that 22 NYCRR 1215.1 “sliall not apply to ... 

represciitations wlicre the attoniey’s services are of the same gciieral kind as prcvioiisly reiidercd 
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to and paid for by the client,” a retainer agreement was not required, 

111 addition, even in  the abseiice of a retainer agreenieiit, GM is entitled to be paid for its 

services on a yzrarttim merit basis. Since Nadler has already admitted in commLmications with 

Miller his liability for GM’s iiivoicc and promised to pay such invoice, that invoice coiistitutes 

thc p n r i t w u  mcr’it amount that GM is entitled to receive. 

Nadler also asserts GM violated disciplinary rulcs because Rouliana’s interest i i i  the 

Subject Transactioii crealed a conflict of interest. This defense is without merit. As showii in  the 

Sliareholder’s Agreement, 2Stars, Inc. was to acquirc shares of Equity Broadcasting Company 

froiii individuals aiid entilies unrelated to Iiouhana and his family. Nadler’s assei5ioiis to the 

contrary arc without any evidcntiary support and are directly contradicted by the Sigiiaturc Page 

of tli e S liarelio Idc r ’ s Ageem ent , 

Ncirllcr. k CoritCritioris 

Nadlcr rccalls tlial he had oiily one personal contact with GM in New York, and that was 

an uiiplaiincd, short eiicountcr that Roiihana arranged with Miller prior to any retention of GM lo 

work 011 the Subject Transaction and involving littlc or no discussion of the Subject Transaction. 

Fui-tlicr, GM cannot prevail on its first cause of action for breach of contract because GM 

Liiled lo coiiiply with 22 NYCRR 41215.1; G M  never providcd a letter of’rctcntioii or rctaiiier 

ngeement to N:idler explaining the leiins and conditions of ally retention by Nadler o f  C M .  

GM attcmpts to take advantage of-the exception to the rille by arguing that its services arc 

tlic same general kind as previously rendered and paid for by the client. However, beforc the 

S~ibject Transaction, Nadlcr had not nict and l i d  never hcard of GM. So, GM indisputably iievcr 

“previously rcndcred” aiiy legal services to Nadler, and Nadlcr never previously “paid for” any 
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legal services from GM. Further, Nadler argues that he was never Rouhana’s partner. He and 

Ro~ihaii a were simp1 y two i iidividuals coiit emp I at iiig an iiives tmen t . 

Nadler argiies that he is entitled to summary jud~i ic i i t  dismissing GM’s second cause of 

action for q i ~ u / ~ f w r i  rtiei-it bascd 011 Nadler’s reliance on Rouliaiia’s repcated assuraiiccs to him 

that lie would pay little or iiothing for a failed transaction, as occurrcd. 

Nadler statcs that his imderstandiiig was that for a successful transaction, GM would 

charge him a maxiilium of one half of the $100,000 cap, and for a railed transaction, as occiii-red 

Iicre, GM woiild charge Nadler little or nothing. 

And. GM should not benefit from q ~ r i i ~ r ~  n i m r i t  based 0x1 GM’s unclean hands. GM 

lirst coiiihincd with Roiihana to nianipulate Nadler into acquiescing to GM’s rctention wilh 

regard to the Sutject Transaction. Then, GM utterly failed to apprisc Nadlcr in writing of the 

conflicts of interest inherent in its dual representation of Rouhana and Nadler, and also arising 

fyom Rotrhwa’s illidisclosed personal stake in the target of the Siibject Tr:insaclion. 

In or aboiit mid-Dccember-, 2003, Kouhana first informed Nadler that Iioiihaixi’s family 

trust O W I I C ~  ai1 interest in  Eqiiity Broadcasting Company . So the Subjcct Transaction, which 

Rouhaiia had proposed to Nadlcr, and which he and Rouhaiia were pursuing, liad the potcntial to 

bencfit Rouhana pel-soiidly in ways lliat lie did iiol previously disclose to Nadler. Nadler 

believes thal GM “aliiiost surcly knew of Mr. Rouhana’s personal interest in Equity B~-oadcasting 

Company . Howevcr. GM never disclosed that to [Nadlei-] or attempted to conliini with [Nadler] 

that MI-. Rouhana so adviscd [Nadler].” 

At tiot tiiiie did Miller or any otlier GM alloriiey ever explain to Nadler the cxislencc or 

ConseqLieiices of any potential conflicts of interest betwecii liod1ana and Nadlcr with rcgard to 
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the Subject Transaction. GM iiever advised Nadler to coiisult with independent counsel with 

regard to the Siilject Transaction or GM’s representation of both Rouhana and Nadler with 

regard to the Subject Transaction. 

Finally Nadler argues that he objccted to GM’s deiiiaiids for payment “early arid often.” 

Nadler asscits that GM and Rouhana “plotted” (Nadlcr Affidavit 11 30) to extract 

cxorbitaiit rees froiii Nadler. 

Nadler admits that he pai-ticipated in “several confercnce calls .... from Florida.” (Nadler 

Affidavit 732).  He fiirlher admits “My participation was limited to conference calls with lhc111 

from Florida from tiiiie to time, and receipt of, and making limited comments upon, drafts of 

various dociiiiients.” (Nadler Aflidavit 11 23). 

GM ’s HP/?IJ’ 

Nadler conducted business in Ihis State within the Incaning of CPLR 302(a)(l) by using 

GM’s scrvices, and in particular by soliciling GM’s advice in iiiimerous one-on-onc telephonc 

calls, participating in riiiineroLls conkrence calls with GM attorneys, sending email 

comiiiiuiicalioiis to GM attorneys and in a lengthy meeting in GM’s offices. As reflcctecl in 

GM’s tinie I-ecords, during a meeting on Deccmber 9, 2003, at GM’s offices, Nadler discussed 

with Millcr and other GM attorneys the iindcrlying traiisaction l i e  and Rouhana planncd to enter 

into as well as the temis o f  the draft deal documents thal had been prepared. 

Tlic complaint’s first cause of action states a claini for account stated. And, even if the 

allegations in tlic coi-nplaint were somehow insufficient to state a cause of action for an account 

stated, in light of the evidcnce proffcred OH this motion, this court may coiifonii the pleading to 

the proor and grant sumiiiary judgment on an account stated. 
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As set forth in GM’s February 13, 2004 invoice, the amount billed by GM at its noma1 

hoiirly rates for the work perfolllled and disbursements iiicurrcd was fi 155,992.44. Although 

Nadler pui-poi-ts iiot to remember receiving GM’s invoice, documentary cvideiice shows that in  

fact lie received GM’s invoice 011 two separate occasions. GM first sent its irivoice to Nadler by 

facsimile on Februaiy 13, 2004, and sent it again on or about April 7, 2004. GM also sent Nadler 

tlic detailed time records undcrlyiiig its invoice by email 011 April 16, 2004. 

Further. documentaly evidencc, including Nadlcr’s own email of April 15, 2004, dircctly 

refutcs Nadlcr’s contciition that GM agrced “to cliarge little or nothing” if tlie deal was 

Llll s LlC c es s fill . 

And, as l o  Nadler’s argument that GM may not rely on the exception to 22 NYCKK 

$121 5.1 based on tlie perceived pai-tnership of Nadlcr and Rouhana, in  Nadler’s own email 

cxchangc with Rouhana (forwarded to Miller 011 October 23, 2003, and attached to the Millcr 

Reply Affidavit), Nadler wrote to Rouhana as follows; 

Bill: Thanks for your constructive siiggestions and ideas. I will “noodle” on them. 
I agree with you that, at this time, a loan to ourytrr’t/iershiy would make most 

sense to avoid triggering any tax evcnts, and ai1 orderly pay back program would 
appear to be feasible .... (cmpliasis added pcr Miller Affidavit) 

Nadler’s argument tlial GM’s right to recover on its rjz/irriiiriit mcr-iiit C;ILISC of action is 

bail-ed by the iinclcan hmds doctrinc is frivolous. Nadlcr’s tiiifounded, wild speculation that GM 

“scliem[ed] with Roiihana to sqiiccze out of Mr. Nadlcr the niaxiniuiii amount of legal fces 

possible,” is dcl’caled by documcntary evidciice showing, i imoti~ other things, that GM offered 

Nadlcr a coui-tcsy discount, that Nadler and Roiiliana agreed to pay $1 00,000 plus disburseiiicnts 

and that Rouhaiia paid his share. I n  fact, the only “uiiclcan hands” at issue in  this action is 

Nadler 1-eiiegiiig on liis repeated promises to pay tlie $52,500 hc agreed to pay and then Ialsely 
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swearing that lie did not make those promises. 

Similarly, Nadler’s contention that GM has uncleail hands because of a pui-poi-ted failure 

to alert him to a conflict of interest between him and Rouhana, should bc given shoi-l shift .  The 

Subject TI-ansactioii itivolved the purchase of sliarcs of Equity Broadcasting Company froin 

individuals and enlities uiirelatcd to Rouhana and l i s  family. That the purported conflict is 

pretextual is confinned by the fact that Nadler now admits that as of Dccciiiber 2003 he had riill 

linowledgc that a Kouhana family tiust owned an interest in Equity Broadcasting Conipaiiy and 

iicvertheless went [or-ward with the transaction. 

By refusing to pay the amount Nadler agreed to pay, Nadler effectively rejcctcd CM’s 

ofcer to accept a courtesy discouiit in exclian~e for prompt paymiit. Accordingly, by this action, 

Ghl is entilled to recovcr $1 03,492.44, plus interest, representing the fill1 amount of its fees less 

tlic $52,500 paid by Rouhana. 

N( / ( l l~ i -  ’s li c’j711. 

Nadler firs1 argues that tlic court lacks personal jurisdiction over him. He asserts that lie 

had 110 intention or desire to retain New York counsel to handle the Subject Transaction, wliicli 

involved a Connccticut residenl Rouhana, and a Florida resident - hiiiisclf - attempting to 

p d i a s c  interests in an Arkansas company, Equity Broadcasting Company. Nadler argues that 

he iiever appeat-cd in  New York lo meet wit11 GM regarding the Sirbjcct Transaction. And, that  

communicalions regarding the Subject Transaction between GM in  New York aiid Nadler in 

’ 

Florida were sporadic at iiiost, aliiiost always at GM’s initiative, and largely reflected that 

Rouliana almost excliisively handled CM’s rendering of lcgal sei-vices for tlic Siil3ject 

Tim sac t i on . 
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Nadler next argues that GM caiiiiot sustain its breach of contract first cause of action 

against him because of its hilure, in violalion of 22 NYCRRg 1215.l(b), to present Nadler with a 

retainer agreement or letter describing the charges and othcr teims of its represciitation. Nadler 

argues that GM’s explaiiatioii that it  did not comply with this requirement i n  light of its long 

histoiy representing Kouhana iii similar transactions, aiid the fact that Nadler was presented to 

GM as Roiihana’s pai-tncr in coiiiicctioii with tlic Subject Transaction, is unavailing. 

GM’s q z r L r r i l i i r i i  riiei-if claim should likewise fail because GM’s unethical conduct bars 

GM entitleinelit to such relief. 

Analysis 

Pcrso I la1 .I 11 I- i sd i c t i o 11 

The bui-den of proving jurisdiclioii is iipon the pai-ly asserting it, and when cliallcngcd oii 

.j in-isdiction, such party must sustain that bur-dcn by prepoiideratiiis prooI‘ (S~i~uiogi i  H C ~ I - I I C  

Krrriiig Assir. 1’ h4oss, 20 NY2d 733, 283 NYS2d 55  [ 19671; Jrirohs IJ Zui-icli / I T S .  C‘o., 53 AD3d 

524, 384 NYS2d 452 [ 1” Dept 19761). 

The extcnt to which a court may exercise personal j tirisdictioii over a nondoiiiicilliary 

without violating the Due Process Clause of the Constitution was defined in the Supreme Court’s 

opinion in l~rte~+iiritio/ial h‘/ioe C‘O. 1.1 I/Vris/ii/igto/i (326 US 3 10 [ 19451). In order to sul>.jcct a 

defeiidaiit to a j iidgment iir p i - so i i ( i i / i ,  “ifhe be not present witliiii tlic territory of the foi-iim, he 

[must] have cerlain iniiiimum contacts” with the Iorum state such that the “niaintenance of the 

suit does not offend ‘ tracji tioiial notions o T  Tail- play and substantial justice” (I~iiei . / i~it io/~~.il  Slioe 

Co. 11 Stiitc of Wiis/i., siijmi at 6 15: World- Wirltj Volksivrigcii Coy.  11 IVoor%coii, 444 IJS 286 

[ 19801; sce rilso I I I ~ U E Z  Iiitci-i~r~tioiid Fiirri/rw B. I f .  1’ Nrilioiicil Resi-w Hniik, 98 NY2d 238, 746 
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personal jurisdiction pursuant to CPLR 302(a)( 1 ) ( see Dezistclie Baiik Sec., Iizc. IJ Morltciiiu Bd. 

ofIitvs., 7 NY3d 65, 71, 81s N.Y.S.2d 164 [2006]; Pal-ke-Bemet Gdlerieis, Iitc I! FrcriiX.(yn, 36 

N.Y.2d 13, 17, 308 N.Y.S.2d 337 [ 19701. hideed, courts havc recognized that the ovolutioii of 

i i iode~n techiiology has enabled business persons aiid professionals to transact business by 

electronic means, using telephones, fax macl~iiies and e-mail, as occuued in the instant matter 

(see FmI1bai-g v D O I I C ~ ~ ,  38 AD3d 270, 274 [ 1 st Dept 20071 ). As the Court of Appeals observed 

in KI-eiIl[Pr 11 McFrrrldeit Oil C’orji. (71 N.Y.2d 460, 466, 527 N.Y.S.2d I95 [ 19881: 

“With the g,rowtli of national markets for conmetcia1 trade and technological 
advances in commiiiiication atid travel systems, however, an enorn2ous volume of 
business may l x  transacted within a state without a party ever entcring it.” 

( sctj also Dlictsclie Butrk Scc., ITIC.  1) Morltciillr Ud. of Ims .*  7 NY3d at 71; Ptrrke-Bci-ric/ 

The allegations in the coiiiplaint, as suppleiiiented by the dctails set forth in the affidavil 

subniitted by Miller and documentary evidencc, establish that Nadlcr purposefully availed 

himself of New York to engage i n  a significant biisiiicss traiisactioii with GM, specifically thc 

Subject Transaction. The facts alleged in the complaint and in the affidavit siibmitted by Miller 

and documentary evidencc, vicwed collectively, establish lliat Nadler purposefully tralisacted 

husinkss 111 New York, within the iiieaiiing of CPLR 302(a)( 1 ), notwithstanding the conflicting 

statements conccniing whethcr Nadler traveled to New York 10 meet with GM attomcys in 

conneclion with the Subject Transaction; incliiding, engaging in iiiinierous telephone aiid email 

communications with GM in coiiiiection with the Subject Transaction; and this suit arises from 

Naciler’s failiirc to p y  Tees to GM, a New York law limi, in coniiection with the Subject 

Tmnsac tion, 



Further, Nadler admits that he participated in “several conference calls. .,. from Florida.” 

(Nadler Affidavit 1/22), He further admits “My participation was limited to conference calls 

with tlieiii froiii Florida from time to time, and receipt of, and making liinited coiniiients ~tpon,  

drafts of various documents.” (Nadler Affidavit 11 23). 

T ~ L I S ,  this couil finds that it has pcrsonal jurisdiction over Nadlcr. 

s Llmmaly Jud Pmcnl 

To obtain suiiimaiyjLidgmeiit, the movant must establish its C ~ L I S C  of action or dcfense 

sufficicntly to warrant the court as a matler of law in directing judg~iient in  its favor (CPLR 4 

32 I2  [b]). This standard rcqiiires that the proponent of a motion Tor summary judgment make a 

pi-inilifiic*ic showing of‘entitlcriient to judgnicnt as a iiiatter of law, by advancing sufficient 

“evidctitiary prool’in admissible fond’ to demonstratc the absence of any material issucs of fact 

(Wiiic7grd I) New York [J i i iv .  Mer/. Ctr., 64 NY2d 85 1, 853 [ 19SS]; Z i i c k e r . i ~ / i  v City qf’Neio 

York, 49 NY2d 557, 562 [ 19801; Sihwwzuti v Perlbiticler, 307 AD2d 230, 762 NYS2d 386 11“ 

Depl 20031; TJlonir~s v I I d z h ~ ~ - , q ,  300 AD2d 10, 1 1, 75 1 NYS2d 433, 434 [ 1 Depl 20021 

[dekndant no1 entitled to suiiimary judgiient wliere he failed to producc admissible evidence 

dciiionstratiiig that 110 triable issuc of fact exists as to whcther plaintiff would have been 

successfill i n  the underlying negligence actioii I). ‘I’hus, the motion must be supported “by 

affidavit [fiotii :I pcrsoii having knowledge of the hcts], by a copy of the pleadings and by othcr 

available proof, such as depositions" (CPLR 8 3212 [b]). A party can prove aprimafiicie 

cntillemcnt lo summary jud~meii t  through the affiniialion of its attoiiiey based upoii 

documentary evidcnce (Ztrckel-iiiri~i, s i p - a ;  Pridetitid Seciwitim Iiic. 1, Rovdln, 262 AD2d 1 72 

[ 1 s t  Dcpt I9W]). 
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Plaintiff has met its burden aiid established its cause of action for account stated. 

Although labeled as a breach of contract cause of action, the first cause of action sufficiently 

asserts a claiiii for account stated: “Graubard undertook to perfoi-iii. and did perfbiiii legal 

seivices for deferirlaiit .... Graubard has deiiiaiided payiicnt from defendant of the balance due 

Graubard. Despite repeated assiiraiices that payment would be forthcoming, defeiidaiit has fiiiled 

to make any payment to date.” 

Nadler argues that GM’s first m i s e  of action is for breach of contract only. Furthcr, GM 

has made 110 motion to amend its complaint to assert a cause of action for account stated. And, 

therefore, the court should riot consider GM’s demand for sunimary judgment on an account 

staled thcory. 

This coui-t finds that whcn h e  court coiisidors [he sufficiency of the complaint, the 

plaintiff is afforded the bcnefit o f a  libcral construction of the pleadings. Wherc the parties have 

subiiiittcd evidcntiary material, including affidavits, the pertinent issue is whether claimant has a 

cause of aclioii, not whether one has becn statcd in the coniplaint. And, the court may coiisider 

the request of GM to confonii the pleadings lo the proof, which the court docs herein. 

Accowt Statcd 

An account stated is an agreement between llie partics to ail  account based iipoii prior 

transactions bctween them with respect to the coi-rectness of thc separatc items coinposing the 

xcotint and tlic balaiice due, if any, in Fdvor of one party or tlic ollier (see 1 NY Jur, Accounts 

aiid Accoun~iiig, $ $  5-7). In the case of an misting indebtedness, the agreement may bc iinpliccl 
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as well as express (cf Giit-~iq~i, Becker 61- Boirr-ire v Beiidmoii Dsv. Co., 47 NY2d 995, revg 62 

AD2d 1 165), An agreement may be implied if a party recciviiig a stateiiieiit of account kceps i t  

without objecting to i t  within a reasonable tinie, because the party receiving the account is bowid 

to examine the stateiiieiit or to procure soiiieoiie to examine it for him, and objcct if lie disputes 

its correctness (PetcrsuIi I’ IBJ Schroder Biriik & Ti-ust Co., 172 AD2d 165, 167, 567 NYS2d 

704, 705 [ 1 st Dept 1991 I). If he admits it to be correct it becomes a statcd account and is 

binding on both parties (Rndkitisott v H~rcckcr, 248 NY 4SO [ 192Sl). If he omits to do so. lie will 

be deemcd by his silence to have acquiesced, and will be bound by it as an account statcd, tinless 

fraud, mistake or other cqiiitahlc considerations arc shown (Pelersoit 1’ /BJSclit.oc/cr- Baiik cf. 

Trtrs~ C’o., 172 AD2d 165, 167; SLY’ Rodkitrsorr I’ Hmrkcr,  248 NY 480 [ 19281. 

I t  is well settled that where a11 accoiiiil is made LIP and rendcred, the oiie who reccives i t  is 

hoiitid to cxaiiiine it ,  and, if the accounting is admitted as correct, it bccomes a stated account arid 

is binding on both parties, the balance being tlic debt which may be sued lor and rccovered by 

law (Hosctriirnir Colin Frctriicl Lcwis S. C‘ulroz 1) Neiiiwi, 93 AD2d 745 [Ist Dept 19831). 

Moreover, where a11 account is rendercd showing a balancc, if Ihe party receiving the account 

fails to dispute its corrcctness or completciiess, that party will be bouiid by it as an account 

stated, unlcss fraud, mistake or other- equitable consideralions are shown (Pctcrsoir 1’ JHJ 

Sc~hrotlc~r Bniik & Tiqtist Co, 172 A.D.2d 165 [ ls t  Dept 19911). 

Finally, wherc an attonley demonstrates that a bill was issued to a clicnt and held by him 

or hcr without obJection for a rcasoiiable pcriod of time, an account stated is established ( scc 

O’Coi i i is l l& At-otioivit: 1’ Girllo, 239 A.D.2d 637, 638 [ 1 W G ] ;  Slien & Goirld v Hzrrr, 194 A .  D.2d 

369, 371 [I9931 ). 
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Based on the Miller affidavit and tlie plethora of docuiiientaiy evidence, GM has 

established services reiidcred, demaiid for payment, failure to reject demand by Nadler and 

essentially an ackiiowledgtnent of the debt due aiid williiigncss to pay. 

GM sent a final invoice lo Nadler and Nadler kept thc invoice and did not ol3ject to it. 

Indecd. in repeated emails, messages, and voice mail messages left on GM's tclephone, Nadlcr 

explicitly ackiiowledgcd his liability to GM for legal fces and disbiirseiiieiits rcfereiiced in  GM's 

invoice and proiiiised to pay such invoice. 

CM has established its pr iml i f i~ i e  right to ajudgment in its favor, as a matter of law, 

upon its claim of an accounl stated, based upon the foregoing proof that Nadler reccived and 

retained, without prompt objection, the invoices that GM scnt scekiiig payment for services 

rendered. B ~ ~ i c k o i  & Miit-gdiii, LLP 11 Scliwitht-ci, 270 A.D.2d 221, 703 N.Y.S.2d 520 (2nd Dept. 

2000); T / i ~ / l ~ r  & C;ci?lcr, LLP 1' Wcitxiiiii, 282 A.D.2d 522, 722 N.Y.S.2d 891 (2nd Dept.2001 ) 

Having doiic so, it is incunibent iipoii the Nridler to show facts sufficient to require 3 trial of any  

issue o r  fact (CPLR $32 12 [bl), Thiis, where as here the proponent oftlie iiiotioii makes a p - i u i ~ ~  

fiicie showing of entitlement to summary judgment, the burden shifts to tlie party opposiiig tlic 

motion to demonstrate by adiiiissible evidence the existence of a factual issiie requiring a trial of 

the action, or to tcnder an acceptablc excuse for his or her failure to do so (Vcr~irctte 11 Kcwworf/z 

7irick Co., 68 NY2d 71 4, 71 7 [ 19861; Zirckwniciri v City of N L ~ W  York, siipm, 49 NY2d a1 560, 

562; Forrest 11 Jewish G1iililLfor the  Bliiiii, 309 AD2d 546, 765 NY S2cl 326 [ 1 '' Dept 20031). 

Like tlie proponent of tlie motion, the party opposing the motion must set forth evidcntiary prool' 

in admissiblc forti1 in support orhis or hcr claim that material triable issues of fact exist 

(%itclccivic/li, szipia at 563) .  Mere coiiclusioiis, cxpressioiis of hope or unsubstantiated 
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allegations or assertions are insufficient (Alvord nitd Swf t  v Steward M. Mirller Coiistr. Co, 46 

NY2d 276, 281-82, 413 NYS2d 309 [1978]; F r i d  v Bower & Gardrier, 46 NY2d 765, 767, 413 

NY S2d 650 [ 1 978 1; Platznicrri 1’ Aiiiericuii Totrilisiitor Co., 45 NY2d 9 10, 9 12. 4 1 1 NYS2d 230 

925 [ 19731; Plmttrniiii-cr v Peilskc Ti-lick Leasiiig, liir., 246 AD2d 347, 66s NYS2d 157 [ 1 ”  Dcpt 

19981). 

Dehda11t Nadler has failed to raise an issue of fact as to his liability. In his answer, 

Nadler sets forth fifteeii affiiiiiativc defenses. In support of his cross motion, Nadler discusses 

four of tliosc dcfcnses: hilure to state a cause of aclion; lack of personal jurisdiction; FiilLire to 

obtain a written retainer agrcemcnt; and unclcan hands. 

judgment, Nadler “must assemhle aid lay harc [its] affirmative proor to denionstrate that 

I n  opposition to a motion for siiniiiiai-y 

genuine issites of fact exist” and “the issuc must be shown to be real, not feigned since a sham or 

fiivolom issue will not precludc summary rclief’ (Koi-iifelcl v NRY Tccliiiologies, I w . ,  93 AD2cl 

772 [lst  Depl 19831, ~ f j l ,  62 NY2d 686 [1984]). 

This court finds that GM prevails on its “accouiit slated” cause of action. Nadler’s claim 

that Iic complained “early aiid often” about the account sent by  CM, is unsupported by 

doc um en lary ev i den cc , 

No Rctaincr Ag-cenieiit 

GM argues that GM should be entitled to its fec bccausc: ( 1 )  R O L I ~ B K I  was a long- 

standing client of GM; (2) Roiiliaiia introduced Nadler to GM as his partiicr in the Subjcct 

Transaction; and (3) GM had previously provided Rouharia with the samc typc of services as 
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those pcrfonned for the same fee arraiigemeiit as was billed in connection with the Subject 

Transaction, iiaiiicly services rendered at GM’s regular hourly rates. Thus, under 22 NYCRR 

121 5.2(b), a retainer agreement was not requircd. 

s 

In addition, even in thc absence of a retainer agreement, GM is entitled to bc paid for its 

sei-viccs on a qiranfirni niei-ziit basis. Siiicc Nadler has already admitted in co~iiiiiiii~icatioiis with 

Miller his liability for CM’s invoicc and promised to pay such invoice, that irivoicc constitiiles 

tlie qjlraitttrnl /mv-iiit amount that GM is entitled to rcceive. 

Nadler argues that GM cannot prevail on its first cause of action for breach of contract 

because GM failed to comply with 22 NYCRR $1215.1; GM never provided a letter of retention 

or retainer agreemciit to Nadlcr explaining tlie tcmis arid conditions of any retciitioii by Nadler of 

GM. 

Nadler at -pes  thal there was never any partnership or other arrangement establislicd 

betwcen hc and Rouharia, and he iicver authorized Rouhana to act on his behalf with regard lo 

m y  contractual, financial or other relations wilh GM or otlicrs. Nadler argues that CM was, or 

should have bcen, fiilly aware of this, cspecially since, as Rouhana’s longstanding attorneys, GM 

undoubtedly would have been iiivolved in establishing any partnership or similar rclationsliip 

lie1 wecn N ad 1 er and Ro i ih  alia. 

However, Nadlcr concedes that at sollie point during its legal work, GM “may have 

ai~anged for the fomialion of a Delaware limited liability coriipaiiy known as ‘2 Stars’ to govcln 

any legal rclationship that might be cstablished betwecn Mr. Rouhana and [Nadlcr].” (Nadler 

Affidavit at footnote 4) 
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Further, Nadler denies that hc owes aiiytliing to GM based 011 repeated coiiiniitments to 

Nadlcr by GM that lie and Rouliana would pay little or nothing for a failed transaction, as 

occut~ed. GM’s failure to comply with 22 NYCRR $1215.1 was not inadvertent. And, GM’s 

unclean liaiids sliould preclude its rcliance on a quiiiitwu meruit theory. 

Although not controlling, this court finds the discussion in Seth Rzdxxytciri, 1’. C’. 1’ GcirreLr 

41 A.L).3d 54, 833 N.E7.S,2d 566 N.Y.A.D. 2 Dept. 2007 persuasive. As explained by the 

Second Dcpartmciit in SetJi Ruheiisleiii, P. C.’. , public policy dictates that courts pay particular 

attention to ree aimigements between attoincys and their clients, as it is important that a lee 

contract be fair, reasonable, and fully known and understood by thc client ( see hcohsou 1’ 

SL!SSOI~VI‘, 66 N.Y.2d 091, 993. 499 N.Y.S.2d 381, 489 N.E.2d 12S3; S’liiiw 11 Mcrilz$icttri-cr-s 

H(i i iowr Trust To., 68 N.Y.2d 172, 176, 507 N.Y.S.2d 61 0, 499 N.E.2d S04; Mutter ofRiziir CY. 

A4urti11 I J  U.S. ICY C’rerini COI~>., 228 A.D.2d 588, 644 N.Y.S.2d 753). If the ternis of a retainer 

agreement arc not csiablished, 01- if a client discharges an attoiney without cause, the attoriiey 

may recover oiily i n  qzirr~ilirm nierziif to the cxtent that the fair and reasonable value of lcgal 

services can be established ( see Mutter oj’Colicii v Gruiiiger, Tcsor-iwo & Bell, S 1 N.Y.2d 655 ,  

658 ,  602 N.Y.S.2d 788, 622 N.E.2d 288; C‘cinipog~ioln 1’ Mzrlholl~lnd, Miiiio,i dz. Hoc, 76 N.Y.2d 

38 ,  43, 556 N.Y.S.2cl 239, 555 N.E.2d 61 1 ; hlfttlci- i~fScltrmzci., 7 A.D.2d 275, 1 S2 N.Y.S.2d 

475, (ilrfd. .. S N.Y.M 972, 204 N.Y.S.2d349, 169 N.E.2d 1 1 ) .  

22 NYCRR 121 5.1, otherwise known as the “letter ol‘engagement rule,” was 

promulgated by joint order of the Appellate Divisions, and applics to all  civil actions whew the 

amount in conll-ow-sy is $3,000 or iiiore. The rille requires attorneys lo provide all clients with a 

written leller o~engagement explaiiiiiig thc scopc of l e p l  services, the fecs to bc chargcd, billing 
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practices to be followed, and the right to arbitrate a dispute under Part 137 of the Rules of the 

Chief Administrator ( .TCc’ 22 NYCRR 12 1 5 I [b]; see getieid!y Crossn~cin v West 26th Corp., 9 

Misc.3d 414, 801 N.Y.S.2d 727). The rule is also satisfied ifthe attoniey and client execute a 

fooniial written retainer agreeiiieiit reilecting the same infonilation as required for a letter of 

engagemen1 ( SLY beech I’ Get-aid H. Lefcnzri-t, P.(‘,,  12 Misc.3d 1 lh7(A), 2006 WL 1502085). 

Thc laiiguage of‘ 22 NYCRR 12 15.1 contains no express penalty for iioiicompliaiice ( .SLT 

22 NYCRR 121 5 .  I ;  t3ecc.li 1 1  Geruld B. LcIf*L’oiirt, P. c’., siipi-u; Mritter of Feruleto, 6 Misc,3d 680, 

682, 791 N.Y.S.2d 809). Indeed, the intent of Rule 121 5.1 was not to address abuses in the 

practice of law, but rather, to prevent misunderstandings about fccs that were a frequent soiirce of 

contentioil betweeii atlomcys and cliciits. This intent was described by Chief Adniiiiistrative 

Judge Jonathan Lippman upon the rule‘s adoption, that “this [rille] is not aboiit attoniey discipline 

in  any way, sliape or foini, and we cerlainly do not cxpect in any significant degree there to bc a 

large number of disciplinary matters coiiiiiig out of this rule” ( C‘dier., “Rule Requires Clients 

Receivc Written Letters of Eiigagcment,” N.Y.L..I., Jan. 22, 2002, at I ,  col. 1,  and quoted in 

MuIrer ofFwolC’fo, .siipi*c/ at 683, 791 N,Y.S.2d 809). The purpose or  the rule therefore is to aid 

the admiiiistration ofjustice by prodding attoriieys lo  iiiemoriali7e the t e r m  of their retainer 

agreeiiieiits containing basic infoimation regarding fees, billing, and dispute resolution which, i i i  

t Llm, m i i i  i m i zes pot en t i a1 coli fl i c t s and mi s undc rs t and i iigs be tween the bar and cl i en t el e. 

It is undisputed that 110 written retainer agrcciiient or letter of engagement was prepared 

or exccuted, by GM relating l o  the Subject Transaction, notwithstanding the reqiiireiiieiits of 22 

NYCRR 131 5.1. That rule requires thc execution ofengayiieii t  lettcrs explaining the scope oT 

scrvices, fees, and billing practices, and the right to arbitration. Howcver, an attorney’s failure to 
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comply with the mandates of 22 NYCRR 1215.1 does not necessarily preclude GM from 

collecling fees. Blind adhcrence to thc nile would result in tinfair wiiidfall to Nadler, and GM’s 

iioiicompliaiice with the rule should be reviewed upon tlie circulnstaiices of this specific case. 

The coui-t rcasoned in Se1h Riihemfpiti, P.C. that a strict rule prohibiting the recovery of 

counsel fees for an attorney’s noncompliance with 22 NYCRR 1215.1 is not appropriate and 

could create unfair windfalls for clients, particularly where clients know that the legal scivices 

they rcccive are not pro horio and where tlic failwe to comply with the rule is not willful ( SCC 

Mrrtfcr of Feroldo, . s i i p r r [  at 684, 791 N.Y.S.2d 809). Nadler argucs that therc is no evidencc 

that GM’s non compliance was not wilful. On the contrary, thcre is 110 evidciice that i l  was 

wil fill, 

Thc penalty of precluding an award of fccs to G M  would be unduly harsh and 

uiiwai-raii led. 

This cotirt tilids that GM prevails in q i i l i ~ i t i i m  nio-iiit. 

Quantum Meruit 

L ‘ Q i i ~ ~ ~ i t i i i i i  nrqwit” is siniply dcfined in Rerrheuhniirit IJ E. & H. Exp. Itic., 6 A.D.2d 47, 48 

( I  st Dept 1958) as “the value of the scrvices” performed by an attoiiiey for a client. Unlike an 

“account statcd” which is contract~ial, “y i i i i i i t i i i t i  meriiit” is quasi-contractual in nature. In Moors 

1’ HiiZl, 143 A.D.2d 336 ( 2 1  Dept 1 I-ISS), the Court stated at 337-338, that “to riiake out a claiin in 

quantum nicruit, a claitiiaiit must establish (1 )  thc perfonnance of tlie services in good faith, (2) 

the acccptaiice of tlic services by the person to whom they arc rendered, (3) an expectation of 

conipensation therefor, and (4) the reasonable value o f  the services.” See Gerrilrli 17 Mdutiiid, 21 2 

A.D.2d 575 (3d Dept 1995). 
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As noted above, since Nadler has already admitted in coimiunicatioiis with Miller his 

liability for GM’s invoice and promised to pay such invoice, that invoice constitutes the q u m r ~ ~ i  

riieriiil amount that GM is enlitled to receive. 

In coiicILisioii, this court coiicludes that GM prcvails and may recover legal fees from 

Nadler under an “account statcd.” Plit-kcr, C‘liopiii, b%ttlii4 & Kliitipl I’ Uaeleti Gorp., 59 A.D.2d 

375 (,I  st Dept 1977). Also, this court concludes that GM prevails and niay recover lcgal fees from 

Nadler under qirciiitiriii t7iet-rtit. O t  I T  Mm~gutiiery’s Estirte, 273 N.Y. 323 (1936); Lai Ling 

Clieiiy I) ModmsXy Leasiiig Cn.. Iiic-., 73 N.Y.2d 454 (1989); C‘uheii 11 Gr-ciiiige,: Tesul-iero & 

Bell, 81 N.Y.2d 655 (1993). 

Other than dismissal of GM’s breach of contract causc of action, Nadler’s rcmaining 

defeiiscs aiid asserted bases for summaiy judginent lack merit. 

Nadler states that his understanding was that for a successfiil transaction, GM would 

charge him a maximum of one half oftlie $100,000 cap, and for a failed transaction, as occurred 

liel-c, GM would chargc Nadler little or nothing. Nadler, however-, rails to substantiate this claim 

in any way, shape or fuiiii. 

Likewisc, Nadler’s argiuiiciits that GM should not bencfit from qzi~lrit iri) i  i)icuiil based 012 

GM’s unclean hands, in that GM first combined with Ko~il~aiia to manipiilale Nadler inlo 

acquiescing to GM’s retention with regard to the Subject Transaction; then, CM utterly failed to 

apprise Nadler in wi-itiiig of tlie conflicts of iiitcrest inlicreiit in its dual I-eprescntation of 

Rouhana and Nadler, and also arising from Rouliana’s undisclosed pcrsoiial stakc in tlie targct of 

the Subject Transaction, again, are wholly unsubstaiitiateci and baseless. 

’ 

Fiirther, Nadler’s “theory” that GM “almost surely knew” of Mr. Roiihaiia’s personal 
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interest in Equity Broadcasting Company; however, GM never disclosed that to Nadler or 

attciiiyted to confiiiii with Nadler that Mr. Rouhana so advised Nadler, as to GM, this theory is 

pure coiijccture and iiisufficieiit to grant summary Judgment in Nadler’s favor, 01’ to overcoiiie 

GM ’s cnt i t lemen t to summaiy j uclgmen t. 

l- tnally, Nadlcr’s assertion that he objccted to GM’s deiiiands tor paynieiit “carly and 

often,” is unsupported. 

Nadler’s claim that GM atid Roiihana “plotted” (Nacller Affidavit 11 30) to extract 

exorbitant fees from Nadler rests 011 nothing. 

Colic I usi o ti 

Based 011 tlie foregoing, it is liereby 

OKDERED that  the motion of plaiiitilf Graubard Miller, for an order pursuant to CPLR 

32 12 gaiiting sumiiiary judgment on its complaint against defendant Ronald .I. Nadler on the 

theory o f  account stated, is granted. It is fiirtlicl- 

ORDERED that tlic inotion of plaintiff Graubai-d Miller, for an order pursuant to CPLR 

32 12. granting siiiiiiiiai-y j ud~yieiit oti its coiiiplaint against defendant Ronald J .  Nadler on tlic 

theory of qzirriitiini nzo-itit, is grantcd. It is fiirtlicr 

ORDERED tlial the cross motion of dcfmdant Ronald J ,  Nadler for summary judgriicnl 

dismissing the complaint orplaintiff‘Graubard Miller, is granted to the extciit that the first cause 

o r  action is dismissed to the degree that it asserts a caiise of action lor breach o f  contract. I t  is 

fLrr-ther 

ORDERED that the Clerk of tlic Co111-l is dirccted lo enterjudgiienl in favor of plaintiff 

Gl-aubard Millcr as against derendant Ronald J.  Nadlcr in the amount ol$103,41)2.44, plus 
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a 

interest from April 7, 2004, plus costs and disbursements, in the sum of 

to be calculated by the Clerk. It is further 

ORDERED that Graubard Miller, pro sc shall serve a copy ofthis order with notice of 

eiitiy within twenty days of entry, on couiisel for defeiidant Ronald J. Nadler. 

This consti tms the decision and order of this court. 

Datcd: Aiigust 6, 2007 
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