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hidex NO. 1 181 15/06 
(Madden, J.) 

Pctitioner, 

For ii Judgment I’ursuant to Article 78 
Of the Civil Practicc Law and Rules, 

-against- 

NEW YORK CITY HOUSING AUTI-IOlUTY, 

I n  this Article 78 proceeding, petitioncr Julio Rivei-a, appearing pro se, challenges thc 

delerniination olrespondent New York City Housing Authority (NYCHR), dcnying his 

rcniaining-~~mily-iiicnihcl- claim for succession rights to a public housing apartment previously 

leased to his wifc, the sole authorized occupant, who dicd in JUIX 2005. NYCHA opposes thc 

petition which is dcnicd lor the reasoils below 

B ackcround 

hi 2001, petitioner's estrangcd wile, Mirella Cabassa, (“Cabassa”), sigiicd a lcasc for 

Apartment 1 0T-T, located at 219 East 97‘h Street, New York, NY, i r i  NYCIIA’s Washington 

HOL~SCS development. According to NYCHA’s  rccords, Cabassa was lisled as the sole authorized 

occupant of. the apartment. Under her lease, Cabassa was rcquired to repoi-t all apartment 

occupants and their income to NYCHA and to obtain NYCHA’s prior written pelmission belore 

allowing any other occupants to move into her apartment. On her annual incoriic affidavits 

submittcd to NYCHA in 2002, 2003, 2004, and 2005, Cabassa listed lierself ;is the sole occupant 
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of the apartment. 

On June 27,2005, petitioner informed tlic Washington Houses management oiXcc that 

Cabassa had died on J~iiie 2, 2005, and stated lie had bcen residing with her in the apartment for 

the past onc-and-a-half years. Petitioner submitted a copy o r  Cabassa’s death cerlilicate as well 

as his and Cabassa’s marriage certificate from 1984. Petitioner also subiiiitted a lctter to 

NYCHA in which he claimed he had livcd i I i  the aparlincnt for “the past year and a half, and 

rcquested permission to enter the household as a periiianeiit tcnant.” That same day, the 

manage~nent notilied petitioncr that a1 though he was not a lawful occupant entitled lo succession 

rights, lie could pursue a gricvancc to seek remaining-faiiiily-meii7ber status. 

On August 5 ,  2005, the petitioiicr met with the nianagcr of lhe Washington Houses and, 

in sirpport of his remaining-faiiiily-mcmber grievancc, stated lie had been living in the apartinciit 

“lor the past year and was taking care olhis  sick wife.” The manager dcnied petitioncr’s 

gricvance on the grounds that the petitioner was not eligible for succcssion rights becausc 

Cabassa “never sought pcrinission for him to reside in the houseliold.” Additionally, Cabassa 

lisled Iicrself as the solc apartnicnl occupaiit in the annual incornc affidavits she was requircd to 

submit to the NYCHA, including during llic years petitioncr claims to have resided with hcr. ‘l’lic 

NYCHA inroi-iiied petitioner that it would review the decision and permitted hiin to submil any 

additional documents in support of his complaint. Petitioner did not submit any docui~icnls, and 

the NYCHA Borough Director aflirmed tlie manager’s decision. 

In 2006, petitioiicr filed an Article 78 procecding scekirig review of the NYCHA’s derijal 

of his rcmain~iig-fam ily-member grievaiicc. The NYCT IA agrced to providc petitioner with a 

third-step grievaiicc hearing belore an Irnpai-tial Hearing ofticer, and thc A-&icle 73 procceding 

was discontinued. At the hcaring, held on August 9, 2006, pelitioner testified that Cabassa was 
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h i s  lawful wife, they were married in 19S4, and they lived together for two years unlil he niovcd 

out in 1986. He tcstified that hc niovcd into her apartniciit shortly before her dcath “to take care 

of her” when she “became ill with cancer.” Petitioner confiriiicd that he “did not tell [the 

managemciit office]” of his occupancy. He testified that he thought Cabassa would put his nanic 

“on the Fmiily composition” but conccded that she never did. 

Thc licariiig Officer disrnisscd the grievance, fiiidiiig no evidence thc tciiaiit had 

obtained written permission for petitioner’s occupancy from 2003 forward. By detcrniiiiatioii 

dated August 30, 2006, NYCHA’s Board upheld the hearing officer’s decision and dismissed 

petitioner’s grievance claim. Petitioner subsequcntly commenced this Articlc 78 procccdiiig. 

Discuss ion 

I n  reviewing an administrative dctciiiiination, the Court niust consider whether the 

agency’s detcrriiiriatioii had a rational basis or whether it was arbitrary and capricious. CPLR 

7803; Matter ofColton, 21 N.Y.2d 322 (1967). The reviewing court docs not cxaiiiiiic the facts 

de novo lo rcach an iridepeiidenl deteimination, but niust dcler to the administrative ficl finder’s 

assessment of the cvidcnce. Lindemann v. American Horse Shows Ass’n., 222 AD2d 248, 250 

(1 st Dept 999). Once a rational basis is found, the court’s review is complete and it may not 

substitute 1s judgment for that oltlic agency. Pel1 v. Board of Education, 34 N.Y.2d 222 

(1 974). 

NYCHA is funded and regulated by the United Slates Deprtnicnt of Housing and Urban 

Development (“Hull”), and must certify annually that i t  has admitted persons to piiblic housing 

in accordance with HUD regulations. SCc 42 U.S.C.$ 1437 et seq. (“Housing Act”); 24 C.F.R. 

960.201(a) Rr (c). H U D  regulations require NYCHA to “establish and adopt written policics for 

adruissjoris of tenants” to dctcniiiiic which of the huiidreds of thousands of applicants 011 thc 
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waiting lis1 NYCHA will accept for the relatively few public-housing apartments that become 

available each year. See. 24 C.F.l<.lj 960.202(a); see also N.Y. Pub.  Hous. Law (i 156. 

NYCHA has adopted its Tenant Selcction and Assignment Plan (“TSAP”) to cnsure it 

processcs application for public housing in accordancc with applicable law. Set Verified 

Answer, Exhibit 1 , The TSAP, approved by HUD in 2000, cstablishes priority codcs whereby 

certain applications, such as disabled individuals and victinis of domestic violencc, are accordcd 

priority status. Howcver, consistciit with its obligations undcr federal law, NYCHA provides 

certain cxccplions to its TSAP. 

Ofrclevance here, is an exception that applics based on the request of tenant o f  record 

that an iiidividual be added as a pcrrnanent nicmber of thcir household. See NYCHA 

Manageirient Manual, Chapter on Occupancy, subsection on Changes in Family Composilion, 

Vcrified Answcr, Exhibit 2.  To add a tenant under this exception, the tenant of record, must 

make a wiittcn request to thc development manager, and receive written permission in response 

to such request. Id. at 6 ,  7 4. This requirement applies to any person who would like lo takc 

residcnce in the tcnant’s apartiiient, unlcss the pcrson was an original tcnant and never left the 

household or was born or adoptcd into the household, aid i s  consistent with fedcral regulations. 

See McFarlanc v. New York City Hoiisinc Authority, 9 AD3d 289 ( 1  ’‘ Dept 2004)(noting that 

under applicable HUD regiilations “[tllie family must request Housing Authority approval to add 

another family nieniber as an occupant of thc unil” citing 24 CFR 966.w4[a][ l][v]).’ 

A second cxceptioii allows a rcniaining family mcinber to take over a former tcnant’s 

Maiiagcinenl provides permission request foilns to teiiaiits who wish to add additional 
persons to their household. NYCWA also reminds tenants of this written-consent rcquirement 
annually upon subiiiissioii of affidavits of income and a family composition fonn. 
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lease if that tenant moves or dies. See NYCHA Manual, chapter on Termination of Tenancy, 

Verified Answer, Exhibit 4. An occupant who wishes to succeed to the lease of a tenant of 

record as a rcrnainiiig family niembcr must ( 1 )  have moved into tlic apartment lawfully, (2) fill 

within certain categories of relativc of the tenant of record, (3) have reinairled in the apartment 

continuously for at least onc year before the tenant of record vacates the apartment or dies, and 

(4) be otherwise eligiblc for public housing in accordance with the adniissions standards for 

applicants. u., at E. 1.; Ncw York City Housing Authority Occupaiicy and Rcmaiiiing Family 

Member Revisions, Verified Answer, Exhibit at 5 ,  section B. 

111 this case, petitioner tcslified that hc resided with C‘abassa in the apartment from 19Y4 

to 1986, but admits that lie moved out oi’the apartment and oiily returned right before Cabassa’s 

death. Tliereforc, petitioner was required to have rcceived written coiiscnt fi-om the managcmeiit 

in order to be added as it tenant in the apartment. Howcver, tlic record shows that neithcr 

pctitioner, nor Cabasse obtained written permission lo add a pctitioncr to the household, and that 

NYCHA had 110 record or knowledge that pctitioncr was stayng in Cabassa’s apartment. 

Furtlicrmorc, Cabassa iievcr reporled pctilioncr’s income on her annual affidavits of income for 

period he resided with her, even though he contiibuted to the household income, and she was 

rcquired to do so under her lease. 

‘I’hus, therc exists a rational basis for N.YCHA finding thal pctitioiler did not obtain 

written permission to be addcd as a tenant, and that pctitioncr was not a lawhl  nieiiiber of 

Cabassa’s household and did not qualify as a remaining fdniily member. Accordingly, there is 

no basis for disturbing NYCHA’s dctemiiiiation denying petitioner claiin for succession rights to 

Cabassa’s apai-tiiient. See Jarmison v. New York City HousinE Authority, 25 AD3d 501, 502 (1” 

Dept 2006)(11olding that “[p]etitioner does not qualify as a remaining family member because 
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she did not enter thc apartment lawfully [as] [rlespondent never gave the tenant of record written 

permission for petitioner to join the household, and petitioner admitted that no such peiinission 

was ever obtained from projcct inanagcniciit for hcr to reside in the subject apartment”). 

Finally, nothing in the record indicates that NYCHA knew that petitioner resided in the 

ap-tiiieiit or implicitly approved his residency such that petitioner would not be required to 

obtained written approval to join the household. SCc Chavez v. Ncw York City Housinq 

Authority, 22 AD3d 408 (1” Uept 2005)(upholding that the denial of petitioner’s application for 

remaining family mcmbcr status noting that “thcrc was no basis for rclicving pctitioncr of the 

written permission rcquircment, since she failed to establish that establish that [he Housing 

Authority knew of and implicitly approved of her penmanent residency in the apartment.”). 

Accordingly, it is 

ORDERED and ADJUDGED that the petition is del e and dis~iiisscd. 9;9 

FtLW JCIWEN T 
hb Judgment has not bsrn enterd by the County Ckrk 

and wth  d ontty cmnot be s w e d  brred hmwn. To 
obtrln entry, counsel or authorirod mprasentrtlve rmnt 
.pp.u In pnon at #h Judgmmt a r k  (Fbarn $le . - . - I -  ‘*-- 
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