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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 15 
-_-r-r-_-_____________l_____r___________---------------*---.- X 
JEFFREY OLENER, Index No. 101699/2 4 

Seq. 001,002 9p 
' I  

2QP 4' 
%? 77 -%$k.. 

% 

60 :,' .l 

Plaintiff, 

-against- 
f-l JFB MALTY LLC, JOSEPH FRANCO. 

LENaE JAPANESE RESTAURANT and EATON 

PKOPERTIES, JNC., c-*; 
Defendants. 

________r____l____r_--"----.------"---------------~--------.--- X 
TOLUB, J. :  

Motion sequences 001 & 002  a r e  consolidated for disposition 

and reso lved  in t he  accompanying memorandum decision. 

By motion sequence 001, defendants Lenge Japanese 

Restaurant and Eaton Properties Inc. (collectively, " t h e  

Tenants") move f o r  summary judgment and dismissal o f  plaintiff 

J e f f r e y  O l e n e r ' s  complaint p u r s u a n t  to CPLR 5 3 2 1 2 .  

By motion saquence 002, defendants JFB R e a l t y  LLC and 

Joseph Franco  (collectively, "the Landlords")  move: (1) for 

summary judgment and dismissal o f  p l a i n t i f f  J e f f r e y  Olener's 

complaint pursuant t o  CPLR S 3212, ( 2 )  for leave to amend their 

answer to add a cross-claim f o r  c o n t r a c t u a l  indemnification 

a g a i n s t  the T e n a n t s  p u r s u a n t  to CPLR S 3025(b), and ( 3 )  for 

summary judgmect on their cross-claims against the T e n a n t s  

p u r s u a n t  to CPLR § 3 2 1 2 .  
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Defendant  JFB R e a l t y  LLC (“JFB‘’) is t h e  owner o f  t h e  

p r o p e r t y  l o c a t e d  a t  2 0 0  Columbus Avenue (also know as 1 0 1  West 

6 g t h  S t r e e t ) ,  N e w  Y o r k ,  N e w  York ( “ t h e  p r o p e r t y ” ) .  Joseph 

Franco is t h e  managing agent  f o r  the p r o p e r t y .  

On November 1, 1997 ,  defendant JFB leased t h e  p r o p e r t y  to 

Eaton  Properties, Inc. ( “Ea ton“ )  and Lenge Sairnin, L t d .  Both 

E a t o n  and Lenge Saimin, Ltd. are New York C i t y  corporations that 

do business as Lenge Japanese Restaurant (“the r e s t a u r a n t ” ) .  

P l a i n t i f f  alleges t h a t  on October 21, 2003 ,  while w a l k i n g  

towards the restaurant between 9 :30  and 10 p.m., h e  was i n j u r e d  

when he fell t h r o u g h  t h e  open c e l l a r  doors  of t h e  r e s t a u r a n t .  

Plaintiff, who was walking to v i e w  the restaurant menu posted i n  

the window, claims t h a t  he did n o t  see t h e  open cellalr doors .  

P l a i n t i f f  s u b s e q u e n t l y  initiated this action a g a i n s t  both the 

T e n a n t s  and the Land lo rds  of the premiseg, alleging that the 

Tenants and t h e  Landlords n e g l i g e n t l y  a l lowed  t h e  c e l l a r  doors  

to remain open, c r e a t i n g  a dangerous condition, and failed to 

warn him of the danger .  

Tenants and Landlords’ negligence caused him to s u s t a i n  severe, 

permanent personal i n j u r i e s  from which he continues to suffer 

P l a i n t i f f  further alleges that the 

p a i n .  
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In motion sequence  001, t h e  Tenants seek summary judgment 

a g a i n s t  P l a i n t i f f .  “To g r a n t  summary judgment it must c l e a r l y  

appear t h a t  no material and triable issue of f a c t  is presented 

, 301 N.Y. 118). This (Di Menna & Sons y .  Citv of Neb! york  

d r a s t i c  remedy s h o u l d  n o t  be granted where there  is any doubt  a s  

t o  t h e  existence of s u c h  i s s u e s  (mun v ,  Carey , 2 8 0  A.D. 1019), 

or w h e r e  t h e  issue is ‘arguable’ ( a r r e t t  v .  , 255 N . Y .  SSCQbP 

520 ,  5 2 2 ) ”  w a n  v .  Twentieth Canturv  -FOX Film Core, , 3 N.Y.2d 

395, 403 ( 1 9 5 7 ) .  

Tenants’ summary judgment motion i s  predica ted  upon the 

contention that t h s y  had no d u t y  t o  warn or p r o t e c t  P l a i n t i f f ,  

because the open cellar doors p r e s e n t e d  an  open and obv ious  

condition. P l a i n t i f f  argues that t h e  open c e l l a r  doors were n o t  

“open and o b v i o u s , ”  claiming that when open, t h e  cellar doors  

came t o  roughly the same h e i g h t  and were painted t h e  same color:  

a s  t h e  base  of the sidewalk cafe immediately b e h i n d  the cellar 

d o o r s .  

d a a r s  was n o t  s u f f i c i e n t l y  lit. 

disputed whethe r  on the night of the accident restaurant s t a f f  

t u r n e d  on the five Lights above ths sign f o r  t h e  restaurant, or 

whether there were any cones, caution signs, o r  other warning 

devices by the open cs lLar  doors. 

Plaintiff f u r t h e r  claims that the area around the cellar 

The court notes that it is 
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In s u p p o r t  of their a s s e r t i o n  that t h e  condition was open 

and o b v i o u s ,  Tenants c i t e  both w i  v .  2025 R i c h o n  d Ave. 

A S S O C ~ ,  2 6 0  A.D.2d 4 6 8 ,  688 N.Y.S.2d 2 2 0  (2nd Dep't 1 9 9 9 )  and 

Jones v .  R r e 3 b v w  Hoan.,  3 A.D.3d 225, 771 N.Y.S.2d 109 (1st 

Dep't 2 0 0 4 ) .  However, the89 ca3es are distinguishable from the 

a c t i o n  a t  bar .  

In T a r r a z ~ ,  the p l a i n t i f f  had f a l l e n  down a dark,  unlit 

s t a i r c a s e .  However, " a t  her  examination before trial, [ she ]  

testified that s h e  knew b e f o r e  she reached the subjec t  s ta i rway 

t h a t  it was ' ve ry  dark'", and that s h e  was warned by "her 

[coworker] . . , to '[wlatch how dark it is'". The T_axrazl 

court t h u s  concluded that it: was clear ,  "not only that t h e  

dange r  was obvious to a l l ,  but t ha r .  the p l a i n t i f f  was expressly 

aware of the danger posed." & a t  4 6 9 .  In the i n s t a n t  case,  

Plaintiff claims that he  was not aware of the open c e l l a r  doors .  

In a, the plaintiff fell while descending two steps in 

an  a u d i t o r i u m ,  b u t  he " [ d i d ]  not dispute t h a t  he was already 

awaxe o f  the existence of  stairs." 

instant case, 

aware of the open cellar doors .  

at 2 2 7 .  But i n  the 

Plaintiff's claim is precisely t h a t  he was n o t  

"Because of the factual n a t u r e  of the inquiry, whether a 

danger 13 open and obvious is most often a jury question ( s e e ,  

v. T r ~ u v D h  C o r a  , 33 N.Y.2d 151, 159-1601 . "  um e . g . ,  Bolm 
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c 92 N.Y.2d 232, 242, 6 7 7  N.Y.S.2d 7 6 4 ,  7 7 0  

( 1 9 9 6 )  i U Palsaraf  v .  L o U I a L a n d  R . C O , ,  2 4 8  N.Y. 339 

( 1 9 2 9 ) .  

Inasmuch as  t h e r e  remains a quest ion a s  to whether t h e  

condition w a s  open and o b v i o u s ,  the Tenants' motion f o r  summary 

judgment must therefore be den ied .  

In motion sequence 002 ,  the Landlords seek summary judgment 

a g a i n s t  P l a i n t i f f ,  a r g u i n g  t h a t  as out of possession landlords, 

t h e y  a r e  not  l i a b l e  to P l a i n t i f f .  Summary judgment  i s  

appropriate when "none of t h e  material elements o f  the claim or 

defense are in d i s p u t e . "  Bar r ,  A l t m a n ,  Lipshie, and Gerstman; 

N e w  York C i v i l  Pract ice  Before Trial, James Publishing 2007, 5 

3 7 : 8 0 .  

"[Clontrol i s  the test w h i c h  measures . . . the 
responsibility in tort of the owner o f  real proper ty" ,  a t t o  v ,  

Goldherq, 27 N.Y.2d 8 0 7 ,  889, 317 N.Y.S.2d 361 ( 1 9 7 0 ) ,  because 

the per son  in possession and control of  p r o p e r t y  is best able to 

identify and prevent any  h a r m  to others. &Q Prosser and Keetoh, 

Torts 5 57, at 306 (5th e d . ) .  Following the principle that the 

t e n a n t ,  having "[choaen] t o  t a k a  possession and c o n t r o l  of 

proper ty  is f a i r l y  cha rged  w i t h  the responsibility o f  

maintaining it'r, B- , 100 N.Y.2d 265, 270, 7 6 2  

N.Y.S.2d 5 6 7  ( 2 0 0 3 ) , " [ a ]  landlord's limited right of r e - e n t r y  
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does n o t  give r i s e  to liability, unless there exists a 

s i g n i f i c a n t  structural or design defec t  which violates a 

specific s t a t u t o r y  provision." u v a l l a s  v .  Health m. Plan of 

Graater N , X . ,  2 0 0 6  NY S l i p  Op 9 5 5 3 ;  35 A.D.3d 657; 829 N . Y . S . 2 d  

131 ( 2 n d  Dep't 2 0 0 6 ) ,  

The  T e n a n t s  had c o n t r o l  of and were responsible f o r  

maintaining t h e  premises, including the adjacent sidewalks and 

the "vault space" o r  c e l l a r ,  under  Article 4 o f  the lease and 

Article 1 7  of the r i d e r .  Plaintiff argues that the Landlords 

may be held l i a b l e  based on their r e t e n t i o n  in Art ic le  13 of the 

lease of  a limited right to re-enter t h e  premises in order  to 

make r e p a i r s .  Article 1 3  provides  that the "[Landlord] . . . 
s h a l l  have the r i g h t  ( b u t  s h a l l  n o t  be  obligated) t o  re -en ter  

the demised premises i n  any  emergency a t  any time, and ,  a t  other 

reasonable times, to examine the same and to make s u c h  repairs 

. . . as [the Landlord] may deem necessary . . . . I '  In Support 

of his claim t h a t  t h e  Landlords  are  l i a b l e ,  Plaintiff cites 

u a a n  v. Ka ven Plaza H oug+na De v ,  Fupd C Q .  , 

N.Y.S.2d 451 ( 1 9 8 7 ) ,  a case in which the plaintiff was i n j u r e d  

when h e r  hand was c a u g h t  I n  a defec t ive  h a n d r a i l  causing her to 

fall down t h e  steps. 

69 N.Y.2d 559, 516 

In w, the landlord retained " ' a  right to enter the 

demised premises at all timas' f o r  the purpose of inspection", 

6 

[* 7 ]



and the handrail w h i c h  caused plaintiff's i n j u r y  was in 

violation of t h e  Administrative Code of the C i t y  of New York, 

which p r o v i d e s  t h a t  "[handrails] shall provide  a f i n g e r  

clearance of 1 112 in." Because the language of the lease i n  

the @WTI& case gave the landlord t h e  r i g h t  to enter a t  "all 

t imes"  f o r  the purpose of inspection, the landlord was charged 

with c o n s t r u c t i v e  knowledge of the defective handrail. 

In the i n s t a n t  case, P l a i n t i f f  h a s  alleged o n l y  t h a t  the 

cellar doors were improperly left open and t h a t  the area 

s u r r o u n d i n g  the doors was inadequately lit. Plaintiff h a s  

f a i l e d  to allege a structural or d e s i g n  defect in the c e l l a r  

doors, or to allege a n y  s p e c i f i c  statutory violation that would 

constitute a structural or design defec t .  

In an a t t e m p t  to establish t h a t  t h e  cellar doors were 

defective, Plaintiff cites t w o  statutes. The first: statute 

cited b y  P l a i n t i f f ,  s e c t i o n  C 2 6 - 2 2 6 . 0  o f  t h e  N e w  York C i t y  

B u i l d i n g  Code d a t e d  1 9 3 8 ,  s t a t e s  that " [ a  cellar] d o o r  s h a l l  be 

k e p t  in good repair, and shall n o t  be permitted to remain open, 

except  when in a c t u a l  u3e for i n g r e s s  or egress of persons or 

the l o a d i n g  or unloading of t h i n g s  o u t  a €  o r  i n t o  such c e l l a r  . 
. . . "  This s r a t u t e  concerns t h e  proper use of t h e  callar 

doors ,  and thus applies to the Tenants, but not to t h e  

Landlords, who were n o t  in possession. The second statute cited 
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b y  P l a i n t i f f ,  section 19-152 of the N e w  York City Department of 

T r a n s p o r t a t i o n  rules, s t a t e s  t h a t  "a substantial defect shall 

i n c l u d e  any  of t h e  follawing: 6(ii) cellar doors that deflect 

grea ter  t h a n  one inch when w a l k s d  on, are not s k i d  resistant or 

axe  otherwise in a dangerous u n s a f e  condition." T h i s  s t a t u t e  

applies to conditions presen t  in the doors themselves, as 

evidenced b y  the listed examples, and thus has no r e l e v a n c e  in 

this case. 

A s t r u c t u r a l  o r  d e s i g n  defect m u s t  be shown t o  exist in 

o r d e r  to establish the Landlords' liability. In light of 

Plaintiff's failure t o  allege any s u c h  de fec t ,  the portion of 

t h e  Landlords' motion f o r  summary judgment a g a i n s t  Plaintiff is 

g r a n t e d .  

I n  motion sequence 002, the Landlords  a l s o  seek l e a v e  to 

amend their answer to asser t  a cross-claim a g a i n s t  t h e  T e n a n t s  

for contractual indemnification based on Article B of the lease. 

The answer asserted a common law indemnification claim, b u t  it 

failed t o  include an  indemnification claim based on the lease. 

P u r s u a n t  to CPLR 5 3025(b), "leave to amend a pleading IS 

f r e e l y  granted a5 a m a t t e r  of discretion i n  t h e  absence of 

pre jud ice  or surprise," S t x m r k  6 S t r  oock ~k Lavan v ,  PelLrarnid, 

157 A.D.2d 590, 591 (1st: Dep't 1990)  [citing 

C o r i n D P  C ~ p s t r .  Cnrn,, 54 N.Y.2d 18 (1981)l. Neither prejudice 
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n o r  s u r p r i s e  exist here, because in a letter dated J a n u a r y  10, 

2005, the L a n d l o r d s '  c o u n s e l  p u t  the Tenan t s '  counse l  on notice 

t h a t  it would seek t o  enforce Article 8 of the lease. The court 

n o t e s  t h a t  t h e  T e n a n t s  do n o t  oppose t h e  Landlords' application 

f o r  l e a v e  t o  amend t h e i r  answer. 

The portion of the Landlords' motion s e e k i n g  leave to amend 

t h e i r  answer is g r a n t e d .  

F i n a l l y ,  in motion sequence 002, t h e  Landlords  seek 

conditional summary judgment on their cross-claim against the 

T e n a n t s  for contractual indemnification based on Article 8 of 

t h e  l ease .  S i n c e  the Landlords motion for summary judgment 

against t h e  P l a i n t i f f  is granted, the portion of the Landlords 

motion  s e e k i n g  contractual indemnification f rom the Tenants is 

denied a s  moot. 

Accordingly it is 

ORDERED t h a t  motion sequence 001, Tenants' motion to 

dismiss P l a i n t i f f ' s  complaint in its entirety, i a  deniedr and i t  

is f u r t h e r  

ORDERED that motion  sequence 002, Landlords' motion to 

amend, is g r a n t e d ;  and  it is further 

ORDERED that motion sequence 002, Landlords' motion for 

summary judgment a g a i n s t  Plaintiff, is granted; and it is 

f u r t h e r  
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- - _-- 

ORDERED t h a t  motion sequence 0 0 2 ,  Landlords’ motion for 

summary judgment on r h e  cross-claims against the Tenants, i s  

denied a s  moot. 
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