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SUPREME COURT OF '1'klE S T A T E  OF NEW YORK 
C O U N ' I ' Y  OF NEW YOKK: I A S  PART 15 

JAMES J. MCMANUS, 
X - - _ _ _  

P l a . i r i t i f f ,  Index No.111352/2006 
M t n .  S e q .  001 

duces tecum pursudn; :  t:<j C P L R  5 2 3 0 7  a n d  53120. P ] a i n t l f f  

additionzlly s e e k s  a n  order compelling the Police Department  of 

the C l t y  of New York and t h e  Manhatran D i s t r i c t  Attorney's O f f i c e  

to each produce Lhcir respective f i l e s  r e l d t - i n q  to the criminal 

i n v e s t i g a t i u n  a n d  prosec;ul:ion of  Defendant Widholm. 

m o t i o n  is der:1ed i n  its entirety. 

Plaintiff's 

Background 

S o u t h e r n  Wine & Spirits of New York, I n c .  ( " S o u t h e r n  Wine") 

is a b u s i n e s s  c h a t  sel1.s and  distributes a l c o h o l i c  b e v e r a g e s .  

D e f e n d a n t  Andrew WidlioLrn ( "Widholm") was employed by S o u t h e r n  

Wine. 

and  hosted a marketing evenL known 2 s  the S o u t h e r n  Wine & S p i r i t s  

T s a d e  T e s t i n g  a n d  Il01ida.y P a c k a g e  Show ("Event") where it s o l d  

On o r  about .  Septerriber 27, 2005, S o u t h e r n  Wine o r g a n i z e d  
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a n d  served alcohol. 

t h e  Event a n d  claims that w h i l e  i n  attendance, D e f e n d a n r  Widholm 

struck Plaint: i f f '  with h i s  fist., causing i r 1 j u r i . e ~ .  Windolm was 

l a t e r  c r i m i n a l  iy p r o s e c u t e d  f o r  t h i s  incident in the case 

r a p t - i o n c d  feupie v !  W i d h o l s .  ( D o c k e t  No. 2005 NY 075248). This 

civil iicLior. f -o l lowcd ,  with P l . a i n t i f f  claiming t h a t  L 'efendant  

S o u t h e r n  Wlne was neqliqent in hiring and allowiny Widholm to 

serve a l c o h o l ,  S p e c i f - i c a l l y ,  Plaintift c l a i m s  t h a t  Defendant 

Widholm became i n t o x i c a t e d  w h i l e  working a t  t h e  Event. Plaintiff 

further asser1.s that C e f e n d a n t  S o u t h e r n  Wine knew p r i o r  to t h e  

~ n c s d e n t ,  a n d  p r i o r  to h ~ r i n g  Widhoh, that: W l d h o l m  was dangerous 

a n d  v i o l e n t .  

Plaintiff James J. McManus was  r? g u e s t  a t  

Plaintiff now seeks t o  compel the R e w  Yosk C i t y  Police 

Department and the M a n h a t t a n  D i s t r i c t  A t t - o r n c y ' s  Office to 

nruduce complete copies of the Widholrn f i l e  used  in People v, 

-- W i dho irn I P 1 a i ; : t  iff c ia i .ms  t h a t  i n f o r m a t i o n  contained i n  t h o s e  

files may lead to useful information j.n Lne  underlying t o r ' t  

a c t i o n .  

Discuasion 

The P C ~ ~ C ~ S C  of a subpoena duces  t e c u m  i s  t o  compel. the 

production of  s - x c l f i c  d o c u m e n t s  that a r - e  relevant. and m a t e r i a l  

to f a c t s  a t  i s s u e  (Vele?, v .  Hunts Point M u l t i - S c r v i c e  C e n t e r ,  

inc,, 2 9  Ad3d j.04, 105 [15'- Dept 20061 emphasis a d d e d ) .  CPLR 
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52307 provides L h a t  a subpoena duces tecum be issued by the court 

to g e t  "books ,  papers, and o t h e r  t h i n g s "  from a " l i b r a r y ,  or a 

department, or b u r c a u  of a m u n i c i p a l  c o r p o r a t i o n  or of the state, 

Or an Officer t -kereof"  (CPLR 5 2 3 0 7 ) .  In o r d e r  f o r  the court to 

issue a subpoena duces tecum to a n o n p a r t y ,  

t:hc subpoerla must d e m o n s t r a t e  that special circumstances exist, 

including the L . l r i a v t 3 i l a b i 1 i t y  of the information f rum o t h e r  

sources ( N e w m a r !  v .  L o t w i n ,  24'1 Ad2d 318 [l"' Dept 19981). The 

the p a r t y  requesting 

failure to demonstrate the u n a v a i l a b i l i t y  of informatinn from 

c t h e r  sources is s u f f i c i e n t  in and of i t s e l f  to q u a s h  a subpoena 

for n o n p a r t y  f i I e s  (Tsachalis v. C i t - y  of Mount Vernon, 2 6 2  Ad2d 

399, 401 [13' Den: 19991). 

special. ci ~rCuInstar lccs ,  a subpoena d u c e s  tecum is j u s t i f i e d  

(Matter of Validation Review Associates, Inc., 237 A d 2 d  614, 615 

126 Dcpt 19971). 

Once the m o v i n g  p a r t y  establishes 

C P L R  53120 r e c l u i r , c s  the p a r t y  seck1r.g a nonparty subpoena to 

i d e n t . i f y  individual items ox: c a t e g o r i e s  of  i t . e m . 7  a n d  t o  "descrihc 

each item and c a t e g o r y  with reasonable particularity." 

53120(2)); See also Velez v. Hunts Point Multi-Service Center, 

I ~ i c . ,  29 Ad3d 104, 109 [ly' Dcpt 20061). While documents may 

not h a v e  to be specifically designated, a "'vast caLegorical 

demand for documents' may constitute a new k i n d  of abuse of. the 

d i . s c o v e r y  d e v i c e . ' '  ( K o n r a d  v .  136 Kdst 64'h St. Corp., 209 A D 2 d  

(CPLR 
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228, 228 [l"' Dept 19941) c i t i n g  S i e g e l ,  1993 Supp Practice 

C u r m e n L a r y ,  P IcKinney ' s  C o n s  Law of NY, B o o k  7B C P L R  C3120:4, 1994 

Pocket :  Part, a t  4 Y ) .  

f i l e  l a c k s  reasonable p a r t l c u l a r i t y  of  items sought (rhomag v .  

H o l z b e x ,  227 A;,2d 175, 1'15 [l" Dept: 19961). O n l y  when a vast 

c a t c g o r - i c a l  dcmand is "relevant, 

' r e a s o n a b l e  particularity' 

docs  no'; represent. a 'fishing expedition,'" is the r e q u e s t  f o r  

docsrnents p e r a i t t e c i  (Kor,raa v. 1 3 6  East 6 4 r "  St. COTP., 209 AD2d 

2 2 8 ,  228 [l" Dept 19341) - 

A party's demand for the e n t i r e  litiqatiorl 

describes d o c u m e n t s  w i t h  

does not impose an undue b u r d e n ,  arid 

A public i r i teres  t pri .vi . lege e x i s t s  to p r o t e c t  "confidential 

comrnunica t ions  between pub l . i c  officers, and to public officers, 

ir, the performance of their duties, where  t h e  public interest 

r e q u i r e s  k h a t  S U C ~ I  c o n f i d e n t i a l  information should n o t  be 

d i v u l g e d "  (Y3tter of WQrld Trade Ctr. B v m b i n q  L i t i q . ,  

8 [I9991 ) . 

witness io prosccut:crs "must  demonstrate a compelling and  

particularized Reed for access"  

Ad2d 325, 326 [:" Dept 19941). Once it i.s s h o w n  that disclosure 

w o u l d  be more h a r m f u l  to the i n t e r e s t s  of the government than t h e  

interests of the p a r t y  s e e k i n g  t h e  informatlon, 

public interest: on b a l a n c e  would be better served  by 

93  NY2d 1, 

The party s e e k i n g  disclosure of statements made by a 

(Sanchez v . .  C i t y  of New Y u r k ,  201 

the o v e r a l l  
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nondisclosure (zira1.c v .  80 P i n e  SL. ~n r p . ,  35 N Y 2 d  113, 118 

[1974]). 

Here, r loc o n l y  are P l a i n t i f f ’ s  documents overbroad, b u t  

also, 

demonstratlny r f i a t  t h e  information sought to be discovered from 

the  nonpart:i F)S tl:oi.i IC:] not: he obtained from o t h e r  S O U C C ~ S .  

P l a i n t i f f  has n o t  demonstrated a compelling and particularized 

need  f -or  access to information p r o t e c t e d  by the public i n t e r e s t  

privilege. As S U C ~ ~ ,  Plaintiff‘s motion s e e k i n g  a n o n p a r t y  

subpoena duces tccc;n c o l n p e l l i n g  the production of e n t i r e  files 

pertaining to the i r . v e s t i g a t i o n  arid prosecution of Defendant 

Widholm is denied. 

Accardinqly, i: is 

P l a i n c l f f  hrls fa ; . l ed  tu establish special circumstances 

O R D E R E D  z h a ~  p l a i n t i f f ’ s  motion f o r  subpoena d u c e s  tecum is 
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