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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I A S  PART 15 

STEPHEN L. BRENNER,  M. D., 
X 

Index No. 
601630/04 

Plaintiff, 

-against- Mtn No. 0 0 3  

WALTER B. TOLUB, J.: 

P l a i n t i f f  moves for summary 

judgment action wherein plaintiff seeks an  o r d e r  (1) t h a t  he is 

t o t a l l y  d i s a b l e d  within the meaning of the disability income 

insurance contract issued by defendan t ,  ( 2 )  that p l a i n t i f f  i s  

e n t i t l e d  to r e c e i v e  c o n t i n u i n g  d i s a b i l i t y  benefits under that 

policy, and (3) t h a t  any  premiums due  under the policy are waived 

d u r i n g  the period of plaintiff's disability. For t h e  reasons 

s t a t e d  below, plaintiff's motion i s  d e n i e d .  

Baokground 

On J a n u a r y  29,  1993, defendan t  issued disability income 

policy # P4004423 (the p o l i c y )  to p l a i n t i f f ,  a doctor licensed to 

p r a c t i c e  medicine in b o t h  New York and New Jersey. Under the 

policy, payments were to be made t o  p l a i n t i f f  in the event  t h a t  

h e  became totally disabled. According to p l a i n t i f f ,  despite the 

fact t h a t  h e  pa id  a l l  t h e  premiums due u n d e r  t h e  p o l i c y ,  and 
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complied with a l l  of the other p o l i c y  terms and c o n d i t i o n s ,  

de fendan t  h a s  f a i l e d  to pay  plaintiff's ongoing disability claim. 

Specifically, plaintiff alleges that, on September 24,  1999, 

he  was involved in a f o u r - c a r  accident that caused him to become 

totally disabled. 

accident, the p o l i c y  was in force, and t h a t  benefits were p a i d  to 

p l a i n t i f f  under the policy for a period o f  f o u r  years after the 

claim was submitted by plaintiff. 

d e f e n d a n t ,  through its agent Trustmark Insurance Company, s e n t  

plaintiff a l e t t e r  formally d e n y i n g  the disability claim at issue 

and demanding that plaintiff r e t u r n  $595,840 of the sums paid 

under the claim. See Plaintiff's A f f i d a v i t ,  Exh. C. 

It is undisputed that at the time of t h i s  

However, on June 3 0 ,  2004,  

The June 30, 2004 d e c l i n a t i o n  letter (the disclaimer) den ied  

plaintiff's claim based upon (1) material misrepresentations made 

on the 1992 insurance application (including a f a i l u r e  to 

disclose the t r u e  amount of disability insurance plaintiff had 

a c q u i r e d  p r i o r  to m a k i n g  t h e  application a t  issue), and ( 2 )  the 

fact that plaintiff's i n j u r i e s  did n o t  r e s u l t  from a covered 

sickness, as d e f i n e d  in the policy, 

P r i o r  to receipt of the disclaimer, plaintiff initiated the 

instant action seeking the d e c l a r a t i o n  requested herein. 

thereafter, defendant sought removal of t h e  action to the 

Southern Dis t r i c t  of New York (SD NY) f e d e r a l  c o u r t ,  based upon 

diversity of the p a r t i e s .  & 2 8  USC 5 1441. 

Soon 

However, by 

2 

[* 3 ]



September 2 3 ,  2 0 0 5  order of S o u t h e r n  Distr ic t  of New Y o r k  Judge  

Deborah B a t t s ,  t h e  action was remanded to t h i s  c o u r t ,  based upon 

t h e  f a i l u r e  to satisfy the court's jurisdictional amount in 

controversy r e q u i r e m e n t s .  a Plaintiff's Affidavit, Exh. D. 

Upon remand, d e f e n d a n t  s o u g h t  t o  dismiss t h i s  action based 

That mot ion  was denied  i n  an August upon forum non conveniens. 

9, 2006 Decision and Order of this c o u r t .  & Plaintiff's 

Affidavit, Exh. E. Contemporaneous with seeking dismissal of 

this action, d e f e n d a n t  initiated a federal court action i n  N e w  

Jersey against b o t h  plaintiff and Ronald Rosenfeld 

t h e  insurance broke r  that sold plaintiff t h e  p o l i c y . '  

a c t i o n  is still p e n d i n g ,  awaiting this court's d e c i s i o n  and order 

on plaintiff's instant motion. 

(Rosenfeld), 

T h a t  

Diaauasaon 

To obtain summary j u d g m e n t ,  a movant must establish 

entitlement t o  a court's directing judgment i n  its f a v o r  as a 

matter of law. See A l v a r e  z v Pra spect  Hosp ., 68  NY2d 3 2 0  ( 1 9 8 6 ) .  

" [ I l t  must c l e a r l y  appear that no material and t r i a b l e  issue of 

fact is presented"  ( G l i c k  C Dolleck, IP c .  v Tr i - P a c  Emnort Corp ,  

itibank C O T B . ,  100 22 NY2d 439, 441 [1968]; gee  a l s o  G i u f f r i d  a v C  

N Y 2 d  7 2  [ 2 0 0 3 ] ) ,  because summary judgment is a drastic remedy 

that should n o t  be i n v o k e d  where t h e r e  i s  any doubt as  to the 

'The District of N e w  J e r s e y  f e d e r a l  c o u r t  action is entitled 
Hartford u f e  I n s u r a n c e  C p  mpany v Rosenf e Id, Civil Action No. 05-  
5 5 4 2  ( K S H ) .  
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existence of a triable issue or when the issue i s  even arguable. 

Choice o f  Law 

T h i s  c o u r t  m u s t  first address whethe r  N e w  York o r  N e w  J e r s e y  I 
I 

law applies to this action, and "[tlhe first step i n  any  case  

presenting a potential choice of law issue is to determine 

w h e t h e r  t h e r e  i s  a n  a c t u a l  c o n f l i c t  between t h e  laws o f  the 

I 

jurisdictions i n v o l v e d . "  Hat ter of  A1 l s t a t e  In 9 .  co . ( S t o l a r  2 )  I 

81 NY2d 219, 2 2 3  (1993). 

The importance of t h i s  i s s u e  c a n n o t  be overstated, a s  the 

application of each state's law mandates a d i f f e r i n g  conclusion 

b o t h  in the i n s t a n t  motion and in this action. 

both N e w  Y o r k  and  N e w  Jersey's a p p l i c a b l e  statutes a r e  almost 

identical, however ,  each  state h a s  i n t e r p r e t e d  i t s  own statute 

d i f f e r e n t l y ,  such t h a t  the resolution of t h e  choice of law issue 

w i l l  greatly a f f e c t  t h e  outcome i n  this matter. 

The wording of 

In New York, Insurance Law section 3 2 1 6  (d) (1) ( B )  s e t s  

f o r t h  t h e  applicable time limits for i n s u r e r s '  defenses  t o  

misstatements made in disability income policy applications. 

New Jersey,  the applicable provision is N J S A  s e c t i o n  178326-5 .  

Under  both s t a t u t e s ,  a n  insurer is given a c h o i c e  of two 

incontestability c l a u s e s  that must be included in a n  I s s u e d  

disability insurance p o l i c y .  

p r o v i s i o n  that essentially reads  e i t h e r  " [ a l f t e r  two years from 

In 

Both states requi re  e i t h e r  a 
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the date of issue of this policy[,] no misstatements, except f o r  

f r a u d u l e n t  misstatements, made by the applicant i n  t h e  

a p p l i c a t i o n  f o r  such p o l i c y  shall be used  to void the policy o r  

deny a claim f o r  loss incurred or disability . . .  commencing a f t e r  

t h e  e x p i r a t i . o n  of such t w o  year  period[,]'' o r  "[alfter this 

policy has been in f o r c e  f o r  a p e r i o d  of 2 yea r s  d u r i n g  t h e  

lifetime of  the i n s u r e d  ( e x c l u d i n g  any period d u r i n g  which the 

i n s u r e d  is disabled), it s h a l l  become incontestable as to t h e  

statements contained in t h e  application." 

, 

I n  New York, incontestability provisions are requi red  to 
2 

e n s u r e  t h a t  policy h o l d e r s  receive their bargained-for b e n e f i t .  

The r e q u i r e d  provisions allow a reasonable amount of time to 

investigate statements made by t h e  insured in p r o c u r i n g  t h e  

s C ., 2 4  N Y 2 d  2 6 2  

However, "once the incontestability per iod  is over, a 
policy. &g 3 3  o n v  o x . L' 
( 1 9 6 9 ) .  

c a r r i e r  may n o t  d e n y  coverage b y  claiming t h a t  the applicant knew 

(by  manifestation) of a n y  symptom o r  condition r e l a t e d  t o  t h e  

e v e n t u a l  c a u s e  of  the disability." 

c o .  v D Q g  , 93 NY2d 122,  129 (1999). 

Ne_yEncrlarld Mutual L i f e  I n s .  

I In contrast, " [ u l n d e r  N e w  Je rsey  l a w ,  an insurer may r e s c i n d  

'The legislative i n t e n t  i n  requiring incontestability 
clauses was ''to encourage  insurance buyers to purchase i n s u r a n c e  
w i t h  confidence t h a t  after the contestable period has passed t h e y  ischar a r e  assured of receiving benefits if they are disabled." E 

v Mass achusetts Casual tv Ins. C o . ,  458 F Supp 939, 944 (SD NY 1978). 
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a policy f o r  equitable f r a u d  on the grounds of f a l s e  statements 

in the application which materially a f f e c t  the acceptance of the 

risk or hazard assumed by the i n s u r e r . "  U r t f o r d  L i f e  and 

Accident Ips. Co, v NittolQ , 955 F Supp 331, 333 (D NJ 1997). 

Where an  i n s u r e r  seeks to deny a claim based upon f r a u d  on the 

insured's application relating only to that claim, declination of 

coverage  made beyond the incontestability per iod  has b e e n  upheld. 

The court s t a t e d ,  " [ w l e  doubt that t h e  Legislature, when enacting 

N J S A  178:26-5b,  contemplated t h a t  it was authorizing i n s u r e d s  t o  

conceal a known disability and then reap t h e  b e n e f i t  of their 

decep t ion  by r e c o v e r i n g  f o r  the disability t h a t  was so concealed. 

. . .  If we were to permit a dishonest i n s u r e d  to r ecove r ,  i n s u r e r s  

would i n c l u d e  the cost of that r i s k  i n  premiums charged  t o  h o n e s t  

i n s u r e d s . "  P a u l  Revere L i f e  Ins. Co, v Haas, 1 3 7  NJ 190, 207,  

2 0 9 ,  6 4 4  A2d 1098 (1994). 

While coverage in New York rests  upon which of the t w o  

s t a t u t o r y  incontestability provisions an  insurer includes in its 

policy (s-gg Dwver v F i r s t  Unu m L i f e  I p  3. C o . ,  14 Misc 36  1202(A) 

[Sup Ct, 'New York Coun ty  20061,  -d 41 AD3d 115 [la' Dept 

2 0 0 7 ] ) ,  i n  N e w  J e r s e y  the c o u r t s  do not s o  distinguish. 

Pau l  Revere Life Ins, Cg. v Ha= , S U P T ~ ;  gee also Has sachusetts 

Mutual T,ife In s ,  C p ,  v Orenvo , 1998 WL 1 2 9 7 7 9 9  (D NJ 1 9 9 8 ) ;  

S c a l i a  v J , a f a v e t  t e  Life  Ins. Co,, 1 9 9 5  WL 6 3 1 B 4 1  (D N J  1 9 9 5 ) ,  

g f f d  114 F2d 1173 ( 3 r d  C i r  1 9 9 7 ) .  
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"Under New York's ' c en te r  of gravity' o r  ' g r o u p i n g  of 

c o n t a c t s '  approach to choice-of-law questions in c o n t r a c t  cases, 

[ a  court is] r e q u i r e d  to a p p l y  t h e  law of t h e  state w i t h  the 

'most significant relationship to the transaction and t h e  

p a r t i e s .  ' " Cesta  i n  Underwriters a t  Llovd ' s ,  J , Q  ndQq v Foster  

Wheeler Corn ., 3 6  A D 3 d  17, 21 (1st Dept 2 0 0 6 )  

L n ,  ~n S .  Co. v Shearson e m n  Hutto 

[1994]). Under this approach,  the traditional factors of the 

parties' i n t e n t  a n d / o r  the p l a c e  o f  contracting are still g iven  

great weight in considering which j u r i s d i c t i o n  has more 

i t v  Hu t .  s i g n i f i c a n t  c o n t a c t s  with the disputed claim. a Secur 

L i f e  Ins. Co. of New York v Harpau l ,  11 Misc 3d 1083(A) (Sup Ct, 

New York County 2 0 0 6 ) .  Additionally, ' ' t he  places of negotiation 

and performance, the l o c a t i o n  of the s u b j e c t  matter, and the 

domicile or p l a c e  of business of the contracting parties are also 

to be cons ide red . "  Kaszak v Libe r tv  M u t .  Ins. Co, , 192 Misc 2 6  

168, 169 (App T e r m ,  2d Dept 2 0 0 2 ) .  

( q u o t i n g  Z u r i c h  

c,, 84 NY2d 309,  317 

Here, t h e r e  i s  no question t h a t  the policy application was 

completed in New Jersey,3 that p l a i n t i f f  p rovided  a New Jersey  

address to defendant  on a l l  forms t h a t  h e  completed (including 

r eques t s  for an increase in coverage, claim forms, and claim 

continuation f o r m s ) ,  t h e  benefits c h e c k s  were sent to plaintiff's 

I I  

'In fact, the application s t a t e s  that it was signed i n  
Emerson, New Jersey. a Steven P .  DeMauro A f f i d a v i t ,  Exh. S .  
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New Jersey  address and h i s  d r i v e r s '  license, acc ident  r e p o r t  I 
address, v o t e r  r e g i s t r a t i o n  ca rd  and relevant t a x  forms all 

I 

contained New J e r s e y  addresses. 
I 

Despite proffering an  affidavit claiming residency in both I 

New Yark and N e w  Jersey, plaintiff ha5  provided no supporting 

documents f o r  the claim t h a t  he was a resident of the State of 

N e w  Yark. Nor has  he  p r o f f e r e d  any  evidence that the policy in 

question was, as h e  claims, d e l i v e r e d  in N e w  York or that the 

policy application was completed in this s t a t e .  

New York D i s t r i c t  Court Judge Debosah Batts ha3 previously 

s t a t e d  t h a t  plaintiff was a New Jersey resident (= Plaintiff's 

Affidavit, Exh.  D), and this cour t  has s t a t e d  that "[dlsfendant 

h a s  supplied sufficient documentary evidence to establish t h a t  

t h e  p l a i n t i f f  is a resident of N e w  Je rsey ."  Plaintiff's 

Affidavit, Exh. E 

In the i n s t a n t  motion papers ,  p l a i n t i f f  has provided  no 

documentary evidence that h i s  residence is New York or t h a t  N e w  

York h a s  the most significant relationship to the transaction and 

t h e  parties. Bald ,  conclusory statements to stave o f f  a cour t  

holding c a r r y  no weight. Federal R e m b l i c  Qf Germany V 

ElicQfon, 536 F Supp 813 (ED NY 1 9 7 8 ) ,  a f f d  su b nom 

K u n s t s a w l m  clen Z u  Weirnar v ,  Eli- , 678 F2d 1150 (2d Cir 1 9 8 2 ) .  

Therefore, this court h o l d s  t h a t  plaintiff is a New Jersey  

resident, a n d  that New Jersey law is applicable t o  t h i s  a c t i o n .  
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Summary Judgment 

Applying New Jersey law r e q u i r e s  this court to deny 

plaintiff's summary judgment motion s e e k i n g  a declaration of 

entitlement to coverage f o r  t h e  d i s a b i l i t y  claim at i s s u e .  

a r e  material questions of fact r e g a r d i n g  plaintiff's c l a i m  t h a t  

r e q u i r e  trial. 

There 

The policy issued to p l a i n t i f f  c o n t a i n s  a s e c t i o n  entitled 

"Section 9 .  Other  Important Provisions." The following 

provision, headed by the words "Misstatements in the Application" 

is i n c l u d e d :  

We r e l y  on t h e  statements you make in your application. We 
w i l l  n o t  contest t h o s e  statements after this policy has been 
in effect for 2 yea r s  d u r i n g  your lifetime, Any length of 
time you are t o t a l l y  . . .  disabled is excluded in computing 
t h i s  2 y e a r  p e r i o d .  

However, d i r e c t l y  below the "Misstatements in t h e  Application" 

provision is one entitled "Pre-Existing Conditions Limitations." 

I t  s ta tes  a s  f o l l o w s :  

If a disability s t a r t s  or a loss is incurred more than 2 
years a f t e r  the Date of  Issue, we w i l l  n o t  reduce o r  deny  
t h e  claim on the ground that a sickness or physical 
c o n d i t i o n  existed befo re  this policy's e f f e c t i v e  date. 
does n o t  apply to a n y  sickness or physical condition 
exc luded  from coverage by name or specific description. 

Th is 

A "pre-existing c o n d i t i o n ' '  is d e f i n e d  as "a physical condition 01 

s i c k n e s s  misrepresented or n o t  revealed in t h e  application which 

p r i o r  to e f f e c t i v e  d a t e  o f  t h i s  policy caused you: to have 

received medical advice or treatment; or to have had symptoms 
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which  would have led a n  ordinary p r u d e n t  person t o  seek medical 

advice  o r  treatment.” 

Defendant asserts that p l a i n t i f f  had  a degene ra t ing  

condition that pre-existed both his accident and his application 

for coverage under the policy. According to defendant, t h e  

f a i l u r e  to revea l  this degene ra t ing  physical condition 

constitutes a t  Least a material misrepresentation and possibly 

f r a u d .  

( i . e . ,  plaintiff has n o t  undergone an E B T ) ,  and it i s ,  therefore, 

n o t  known the e x t e n t  of plaintiff’s knowledge of h i s  own 

deteriorating physical condition, the instant motion is 

premature. 

1 

Because discovery has n o t  been completed i n  this a c t i o n  

Accordingly, it is hereby  

ORDERED that plaintiff’s motion for summary judgment  is 

d e n i e d ;  and i t  is f u r t h e r  

ORDERED that for t h e  purposes of this a c t i o n ,  p l a i n t i f f  is 

deemed to be a resident of the state of New Je r sey ,  

Counsel for the parties are directed to appear for a pre- 

trial conference Octobe r  1 9 ,  2 0 0 7  a t  11:OO am in room 335 at 60 

Centre S t r e e t .  

Dated: d4 
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