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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK : IAS PART 4 

Ir.idex No. 108221/07 

Pet . i . t , ioner ,  Mot-ion S e q .  No. 001 

ag <i 1 I1 9 t - ORDER 

MICHAEL FISIIMAN, EIKESIUENT, LOCAL 32HJ, 
SF' I IVI  CE EMPLOYEES INTERNATIONAL UN 1 ON, 

K e  s p onde 11 t . 
- - - - - . - _ " - - - - - - - - I - - - - - - - - - - - - - - - - - -  

KIBBIE F. PAYNE, J.: 

In t h i  s ,spcei;il p roceeding ,  p e t i t i o n e r  moves pursuan 

CPLR 7 5 1 1  (b) for an o r d e r  v a c a t i n g  an a r b i t r a t i o n  award rendered 

i n  favor of rcspondent on the ground that the  a r b i t r a t o r  d i d  riot 

follow tlie procedure of C'PLR arti.c!le .75. Respondent m a k e s  no 

appearance on t h i s  a p p l i c a t i o n  

P e t i t i o n e r  S t .  A n n ' s  School i s  a p r i v a t e  coeduca t iona l  

scliool i n  Brooklyn, N e w  York.  Respondent Michael Fishman, 

PI-esri dent., I,oc:al 32  UJ, Serv ice  Employees InLernaLional Union i s  

the  pr-esitler-it o f  ;I labor- oryaniza t . ion  (Union) , which represent-s 

scme of p c t . i t . i o n e r ' s  employees. P e t i t i o n e r  and the I J n i o n  are 

part. o f  <.I co l l ec t :  i v c  barc ja i  nj.ng sgr-eFtment2, which prov ides  for- 

A r . h i k r - d t c : i i - .  O n  November' 2 1 ,  2 0 0 6 ,  p c t . i t i o n c r  t.crminat.ed it.3 

r a i l e d  t o  report. t.o w o r k .  A dispuL.e arose coricerriinq Lhe t i r i n g ,  

and Anthony Hodriguez sought. r e i n s t a t  errlent t o  h i s  h r m e r  p o s i t i o n  
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w i t . 1 1  f u l l  b a c k  pay, her-1efit.s and senioi-1t.y.  ‘The p a r t i e s  

submitted the yr i eva r i ce  t o  a r - b i t r a t j  o n ,  and the arh i  t r a t o r  

scchcdulccl t.he hear ing  f o r  Januar-y 3 0  , 2007. 

Upon t h e  IiJnion’s r e y u c s t ,  the a r b i t . r a t o r  mailpcl :i not.ic:e of 

ad] our-ririierit tha l .  r e s c : h e d u l e t l  thc licari ng for- March 2 2  , 2007 at 

9: 30 a. in. ‘I’hereaft.er, t.hc a r h j  tirator. issued an amended n o t i c e  of 

ad j  our-nmcnt. rliariging the Liirne of the heaririy from 9 : 3 0  a .m. to 

1 :15 p . m .  cjr1 March 22, 200’1. PeLiLioncr’s counsel  made a w r i t t e r n  

0b.j ccl-rion to t.hc a d j  ourr i r r ienL , contending t h a t  he had a 

“cur-if 1 i c L i r i q  ciiqagcment, in Court for t h e  a f t e rnoon  of March %%.I ’  

arid t h a t  the time for the a r b i t r a t i o n  w a s  changed without. his 

input  . T h e r e a f t e r ,  t h e  a r b i t r a t o r  i s sued  ano the r  n n t - i c e  of 

adjournment,  s e t t i . n y  t h e  hca r ing  d a t e  for A p r i l  11, 2007. 

P e t i t i o n e r ’ s  counsel con tac t ed  the a r b i t r a l  t r i b u n a l  and 

t h e  Union concerning t h e  a r b i t r a t ~ o r ’  s I a i l u r e  t o  send counsel the 

n o t i c e  of adjournment,  which w a s  mailed t o  p e t i t i o n e r  only. O n  

A p r i l  3 ,  2 0 0 7 ,  p e t i t i o n e r ’ s  counsel  made a w r i t t e n  o b j e c t i o n  t o  

Lhe aclj ournment. and asked for another- hear ing  d a t e  aq reeab le  Lo 

a l l  par-Lies. Counsel forwarded the  le t - te r  t o  t h e  U r i i o r i .  That. 

s a m ?  day, t h e  Union faxed corresporidencc. t.o pet i t ior ier-‘  s counsel. , 

i n d i c a t i n g  that ;I copy w a s  a1 so delivcrcd to the arh iLra t .or .  Tht? 

leL Lex-  stzi tcd t h a t  p 7 - c ) ~ : ) ~ ~ .  r-ioL.icc of t,he hear-iwy was mailed tc) 

p e t i t i o n e r  ami d i d  noL ric!cd t.o be rriailed t o  p c t . i t . i o n e r ’ s  (:ourisel. 
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011 t.hc! day of the hea r ing ,  p e t i t i o n e r ’ s  counsel d i d  r i o t  

appec3r ;rind pe t i t . i one r  presented  no evidence .  Respondent uallcd 

two witnesses  I i n c l u d i n g  Anthony Kodriguez , O n  May 1 I 200‘1 I thc 

a r - h i  t . ? - a t n L -  i s sued  an  a w a r d  i n  f avor  of t.he U n i o r - 1 ,  whicki d i r ec t ed  

p e t - i t i o n e r  t o  reiristaLe Antkony Kot3r-iguez wi th  thr-cc wccks’ back 

pciy .  E’etit i c31ie1- c!or-nmcnccd t h i s  proceedir-ig t o  vaca te  t h e  

a i -b i t ra t . ion  award Tor- t h e  arbi. tI-ato-r-’s f a i l u r e  t o  follow t h e  

p?-oceciur-c o f  CPLH arti cl e 7 5 ,  which r-equir-es the a r h i t r a t 2 0 r  t o  

serve p e t i t i o n e r ’ s  counse l  w i t h  inotice of tlie adjournment. (- 

CPLR 7 5 1 1  [bl 111 [ ~ V I  ; see a l s o  CPLR 7 5 0 6  [bl I [dl) . Rcsporident 

does not  oppose t h i s  a p p l i c a t - i o n ,  making no appearance.  

”The a r b i t r a t o r  shall appoint  a t i m e  arid p lace  f o r  t he  

hearing arid n o t i f y  the p a r t i e s  i n  wr i t i -ng  p e r s o n a l l y  o r  by 

r e g i s t e r e d  o r  c e r t i f i e d  m a i l  no t  less t han  eight, days b e f o r e  the 

hea r ing”  of i t 3  time arid pl.ace (,r~te CPLR 7 5 0 6  [bl ) . P u r s u a n t  t o  

CPLK 7506 ( a )  w h e r e  “a party is r e p r e s e n t e d  by an a t t o r n e y ,  

paper:; t o  be se rved  on the p a r t y  shall be sei-ved upon h i s  

a t - t o r n c y .  ” Except f o r  t h e  requirements  set .  forth i n  CPLR 7 5 0 6  

( d )  I a1 1 requi rements  of seut.ioii 7 5 0 6  can be waived “by wr i . t t en  

consent. of L.he p a r t i e s  and . . . i s  waived i f  t h e  p a r t i e s  

uorit: i r i u p  w i th  t h e  a r b j . t r a t i o n  w j  t-hout ob1 c c t i o n ”  (see CE’LR 7 5 0 6  

[I]) - 

H e r e ,  it. i s  undisputed that tlie ar-bitrat,or- never ser-vc!d 

p c t . i t i o n e r - ’ s  c:ounscl w i  t.h the riot.ice of adjourrirrierit a r i d  c:ounsel 
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c o n s t i t u t e s  the 

made 110 a t  tempt. t.o waive sueh i-cquirE!inent . Fur-thcr , rcspondcnt 

does not  appear- to d i s p u t e  p e t - i t i o n e r '  s argument  that counsel. may 

n e v e r  waive not- icc  o f  t-l-ic! ad? ourntnent.. Thus , the court f i n d s  

that t-lic a r 'b i l r -a tor  r a i l e d  to comply w i  t.h i t.s d u t i  ~ t s  pursuant. t.o 

CIPLK ' / ! l o6  (h) , (d) , warraritiriy vat:atur o f  t.he a w a r d  (compare 

Revorla v Errisof He+lt.y Co. , 1 6 0  RD2d 4 6 3  Dept 13901 

[ re jec: t i i ig  the p e t i t i o n e r ' s  aryuinent t h a t  thc f a i l u r e  t.o s e r v e  

h i s  counsel with  not-ice of t.he f i l i a l  1ieariril-j d a t e  c o n s t i t u t e d  a 

f a i l u r e  t.o follow pr-ocedure a s  no record  proof e x i s t e d  tliat t.he 

tir-bitr-ator- WAS informed that t h e  p e t i t i o n e r  re ta i r icd  counsel]  ) . 

P e t i t i o n e r ' s  remaining argument for- vacat ing t h e  award i s  

rendered academic. Accordingly,  i t  i s  

ORDERED khat this  application i s  g ran ted ;  i t  i s  f u r t h e r  

ORDERED that the  a r b i t r a t i o n  award, dat.ed May 1, 2 0 0 7 ,  in 

favor o€ respondent and a g a i n s t  petitione17 i.s vacated 

The 

court. . 

for ego i ng 
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