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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 1 5  

WISE UNDERWRITING AGENCY 
as Subrogee of ARMED TME'EX COW. 

X _______--_-__--_----------------------- 

-against- 

TRANEL, INC., 

Index No, 
116676/2004 

----_ 
TOLUB 

By this motion, Defendant  moves for an orde r  granting 

summary judgment p u r s u a n t  to CPLR 53212  based on its counterclaim 

f o r  c o n t r a c t u a l  indemnification. P l a i n t i f f  cross-moves for an  

o r d e r  granting partial summary judgment dismissing Defendant's 

counterclaim. Defendant's motion is granted i n  its e n t i r e t y .  

Plaintiff's cross-motion is denied. 

Background 

Armed Impex Corp .  ("Armed Impex") is a company in the 

business of b u y i n g  and selling o r i e n t a l  r u g s .  

A r m e d  Impex entered into a ten y e a r  lease 

In J u l y  1 9 9 5 ,  

("Lease")  with 

Defendan t  Tranel, Inc. ( " T r a n e l " )  as  owner/landlord for the 7 th  

f l o o r  of 135 Madison Avenue, New York ("the premises") In 
~~ 

I All of the business on the 7'h floor of Defendant's building formed a corporation named 
Company 26 LLC ("Company 26") for the purpose of entering into only one lease with 
Defendant. Armed Impex is part of Company 26 and is required to abide by t he  terms of the 
Lease entered into with Defendant. 
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J a n u a r y  2004,  a r a d i a t o r  v a l v e  on the B t h  floor of the b u i l d i n g  

malfunctioned, r e s u l t i n g  in a flood that damaged the 7 t h  and E t h  

f l o o r s .  Armed Impex's antique r u g s ,  s t o r e d  on t h e  7 t h  floor, 

were damaged. Armed Impex submitted a claim to their cargo 

i n s u r e r ,  WISE Underwriting Agency ("WISE") . 2  WISE p a i d  the 

insurance claim to A r m e d  Impex and claims that it became 

subrogated to A r m e d  Impex's rights pursuant to the insurance 

policy. 

In November 2004, P l a i n t i f f  commenced a subrogation action 

a g a i n s t  Defendant/landlord claiming t h a t  it s h o u l d  be reimbursed 

by Defendant  for the a l l e g e d  damage caused to A r m e d  Impex's 

inventory. T h i s  claim is premised upon the contention that Armed 

Impex failed to comply w i t h  the Lease by failing to obtain a n  

i n s u r a n c e  policy containing a clause waiving any  subrogation 

claims a g a i n s t  the Defendant  ( s e e ,  i n f r a )  . Defendant  f u r t h e r  

a r g u e s  that A r m e d  Impex's breach of the Lease prevents Plaintiff 

from r e c o v e r i n g  under any  subrogation provision In t h e  insurance 

p o l i c y  it had with Armed Impex. The Lease Agreement between Armed 

Impex and Defendant  contained t h e  following relevant provisions: 

Parag raph  9 "Destruction, Fire  and  other C a s u a l t y "  

I 

' The name of Plaintiff was changed from SBJ Limited to WISE Underwriting Agency, Ltd. and 
it is agreed that the action be deemed to have been initially commenced by the newly named 
Plaintiff, WISE. 
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Noth ing  contained hereinabove shall relieve 
t e n a n t  from l i a b i l i t y  that may exist as a 
r e s u l t  of damage from f i r e  o r  other c a s u a l t y .  
Notwithstanding tho forgoing,  each party 
s h a l l  look f i r s t  to any inaurance i n  itcr 
favor before making a alaim againet  tho othrr 
party for recovrry for lOS8 or dmagr 
r e s u l t i n g  f r o m  firm or other caaual ty ,  and to 
t h r  extrnt  that such inaursncr in in force 
and collactabls and to tho sxtmnt permitted 
by law, owner and tenant eaah hereby reloasma 
and waives all r i g h t  of roaovory against tha 
other or any one c la iming  through or under 
each of them by w a y  of subrogation or 
otherwise. The foregoing release and waiver 
s h a l l  be in force only if both rdeaaor i '  
insurance policios aontain a clauso providing 
t h a t  such a rslsars or waiver s h a l l  n o t  
invalidate tha insuranae. If, and to the 
extent, t h a t  such waiver can  be ob ta ined  only 
by the payment of additional premiums,  then 
the p a r t y  benefitting from the waiver shall 
pay s u c h  premiums within t e n  days after 
written demand o r  shall be deemed to have 
agreed t h a t  t h e  party o b t a i n i n g  insurance 
coverage s h a l l  be f ree  of any  f u r t h e r  
obligation under the provisions hereof w i t h  
respect to waiver of subrogation. Tenant 
acknowledges t h a t  Owner w i l l  n o t  c a r ry  
insurance on tenant's furniture and/or 
furnishings or any f i x t u r e s  or equipment, 
improvements or appurtenances removable by 
Tenant and agrees  t h a t  Owner will not be 
obligated to repair any  damage thereto or 
r e p l a c e  the same. (emphasis added). 

Paragraph 6 6  "Insurance" 

T e n a n t  s h a l l  obtain and keep in force, a t  its 
own expense, with respect to the leased 
premises, a policy or policies of bodily 
i n j u r y  and  p r o p e r t y  damage insurance w i t h  an 
insurance company or companies in a form 
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reasonably satisfactory to Land lo rd  which 
s h a l l  be in the minimum amount of $1 million 
combined s i n g l e  limit per occurrence f o r  
bodily i n j u r y  and  p rope r ty  damage. Such 
policy or policies s h a l l  i n c l u d e  Landlord's 
interest which Landlord named as  an 
additional i n s u r e d .  Tenant  s h a l l  deliver t o  
Landlord s u c h  p o l i c y  or p o l i c i e s  or 
certificates e v i d e n c i n g  s u c h  coverage, 
t o g e t h e r  w i t h  a receipt t h e r e o n  e v i d e n c i n g  
payment of  premium or other satisfactory 
p r o o f  thereof. Landlord  shall have the r i g h t  
to r equ i r e  Tenant t o  reasonably i nc rease  the 
amount of coverage under  s u c h  policy or 
policies. In t h e  event of  t h e  Tenant's 
failure t o  comply i n  any respect h e r e i n ,  t h e  
Landlord may cause same to be done to t h e  
Tenant's a c c o u n t  and  t h e  c o s t  t h e r e o f ,  shall 
be deemed to be additional r e n t .  During the 
tam hereby demised thm landlord shall inaurs 
the building of whioh the demised premiocls 
are a part,  and Tenant s h a l l  insure the 
demised premises and ita faxtursa and 
contents  for the f u l l  rmplacunant value under 
an "ALL RISK" type policy whiah shall includa 
a waivrr by the insurmr of all right of 
subrogation against Landlord or Tmnant in 
connmction w i t h  any losa or damage thermby 
insured against. Neither p a r t y ,  n o r  its 
a g e n t s ,  employees or guest shall be liable to 
the other p a r t y  for loss or damage caused by 
a n y  r i s k  covered by such  i n s u r a n c e .  Each 
p a r t y  shall deliver to the other satisfactory 
proof  evidencing s u c h  coverage. If the 
release by either Land lo rd  o r  T e n a n t  as  
herein se t  forth shall con t ravene  any  law 
w i t h  respect t o  exculpatory agreements, the 
liability of t h e  p a r t y  i n  q u e s t i o n  shall be 
deemed not released b u t  secondary t o  the 
o t h e r ' s  i n s u r e r .  (emphasis added) . 
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Disoussion 

As w i t h  any  motion for summary judgment, success is wholly 

dependent on whether t h e  p r o p o n e n t  of either of the respective 

motions h a s  made a "prima f a c i e  showing of entitlement to 

judgment  as  a matter of law, t e n d e r i n g  sufficient evidence to 

Citv eliminate any material issues of f a c t "  (Wolff v New York 

T r a n s .  A u t h . ,  21 AD3d 956 [Zd Dept 20051, 

York Univer  S i t y  Med. Ctr., 64 N Y 2 d  851,  853 [I9851 [internal 

q u o t e s  omitted]. 

sum t o t a l  of the undisputed facts establish the elements of a 

claim or a defense as a matter of law" ( B a r r ,  Altman, L i p s h i e ,  

Gerstman, N e w  York C i v i l  Practice Before T r i a l ,  

2 0 0 6 1  5 3 7 : 8 0 ) .  

the claim or defense are in d i s p u t e "  

motion for summary judgment, the opposing party must present 

facts in admissible form s u f f i c i e n t  to require a t r i a l  o f  any 

issue of material questions of f a c t  (Zucker man v ,  C i t v  of  New 

York, 49 NY 2d 5 5 7 ,  5 6 2  C 1 9 8 0 1 ) .  

I 

q u o t i n g  Yines r ad  v N e w  

"A party is entitled to summary judgment  if t h e  

I 

[James Publishing 

"This means t h a t  none of the material elements of 

( M ) .  In orde r  t o  d e f e a t  a 

As a preliminary matter, the c o u r t  must first address the 

issue of whether an insurer ( P l a i n t i f f ) ,  can proceed with a 

subrogation claim against a l a n d l o r d  when the i n s u r e d  

tenant) f a i l s  to comply w i t h  t h e  insurance requirements set forth 

(the 
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in t h e  Lease. 

"entitles a n  i n s u r e r  to stand in the shoes of i t s  insured to seek 

indemnification f rom t h i r d  p a r t i e s  whose wrongdoing has caused a 

Ins, loss for which t h e  insurer i s  bound t o  reimburse" ( D o w l o n  

Subrogation is an  e q u i t a b l e  d o c t r i n e  which  

, .  

G O . ,  L td. v .  St ; i  te, 305  AD2d 7 7 9 ,  7 8 1  [3d Dept 2 0 0 3 1 ) .  A t h i r d  

p a r t y  i s  ''one to w h o m  the i n s u r e r  owes no d u t y  under t h e  

i n s u r a n c e  p o l i c y  t h r o u g h  which i t s  loss was incurred" 

i n s u r e r  who pays claims a g a i n s t  t h e  i n s u r e d  f o r  damages caused by 

the wrongdoing of a third p a r t y  is entitled t o  be s u b r o g a t e d  t o  

t h e  r i g h t s  w h i c h  t h e  i n s u r e d  had a g a i n s t  t h e  third party (Ocean 

0 .  I F C C  i d e n t  & Guqrante e C o r n Q r a t i Q n  v .  Hoo kar u e  ctro-Chemlcal C 

(r$z. An 

2 4 0  NY 3 7 ,  4 7  [ 1 9 2 5 1 ) ;  Hartf ord Acc. C Indem, C 0. v. CPIq 

Insura nce Go, , 9 9  A D 2 d  310, 312 [ Ia t  Dapt 1 9 8 4 1 ) .  However, a 

s u b r o g e e  has n o  greater o r  d i f f e r e n t  r i g h t  o r  remedy t h a n  t h a t  

h e l d  by its subrogor, and is sub jec t  to any  defense or claim of 

l a c k  of  insurance c o v e r a g e  which may be r a i s e d  against the 

assured ( p a r t f o r d  AGC. & I ndam. CP . v .  CAN Insura  n s e  Co. , 9 9  AD2d 

310, 3 1 2  [lAt Dept 19841). 

Under New Y o r k  law, p a r t i e s  to a lease may agree to waive 

t h e i r  insurer's right of subrogation ( ;&O c i  te VSI Inc, V , C h a a  b 

flew Y p  rk Inc. 2 6 8  AD2d 869,  8 7 1  [3d Dept 2 0 0 0 1 ) .  By electing to 

waive this right to recovery, t h e  insurer a c c e p t s  t h e  f a c t  t h a t  
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the policyholder and the parties w i t h  whom it has contracted have 

allocated the r i s k  of t h e  insured to the insurer. 

importantly, a waiver of subrogation provision is v a l i d  and 

enforceable w i t h i n  the scope of the spec i f i c  c o n t e x t  i n  which it 

appears (Faf-Kaf Inc, v. Rodless Dec o r a t i o n s ,  Ipc, 9 0  NY2d 654, 

6 6 0  [ 1 9 9 7 ] ;  I n s u r a n c e  Go,  of  North America v. BoxsdQxf f Services, 
New emf& I n c . ,  6 3 9  NYS2d 816, 816 [lAt Dept 1 9 9 6 1 ;  YS3 l n c .  v ,  Ch 

Y o r k  I n c .  2 6 8  A D Z d  8 6 9 ,  8 7 1  [3d Dept 2 0 0 0 1 ) .  

More 

k, ( 3 5  AD3d 248,  2 4 9  In Seneca LJJ s ,  Cap v. c i t y  of  Ne w yor 

[lBt Dept 2 0 0 6 1 )  t h e  landlord and tenant en te red  into a lease 

which absolved t h e  landlord from all liabilities, but r e q u i r e d  

the tenant to obtain "insurance coverage designating the landlord 

as  a n  additional i n s u r e d  w i t h  a waiver of  subrogation" 

2 4 9 ) .  While t h e  l ease  was in e f fec t ,  the s p r i n k l e r  system 

malfunctioned in the building. Seneca, a s  the i n s u r e r ,  p a i d  the 

tenant's damage claim, and then commenced a subroga t ion  action 

a g a i n s t  the l a n d l o r d  of the p r o p e r t y .  This claim however, was 

re jected and ultimately dismissed because as subrogee,  Seneca 

s t o o d  in the shoes of the t e n a n t ,  and c o u l d  n o t  avoid the 

(u a t  

covenants of t h e  lease w a i v i n g  rights to subrogation (U) .  

Similar t o  the insurer in Seneca, Plaintiff in this action 

seeks to recover  t h e  money it paid to Armed Impex f o r  t h e  damage 
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caused by defendant's alleged negligence. Al though  t h e  Lease 

between Armed Impex and Defendant  provided that the t e n a n t  was to 

o b t a i n  a waiver of subrogation from the i n s u r e r ,  Armed Impex 

failed to do so, and therefore, breached the Lease. The tenant's 

f a i l u r e  to obtain t h e  waiver of subrogation clause in its 

insurance policy constitutes a breach of the Lease. 

Impex obtained an insurance policy with the waiver  of 

subrogation, t h e  instant action would be barred since Parag raph  9 

of t h e  Lease would p r o h i b i t  the lawsuit. Plaintiff was o n l y  able 

to commence this a c t i o n  as a direct result of A r m e d  Impex's 

failure to obtain t h e  p rope r  i n s u r a n c e  policy. 

P l a i n t i f f  i n s u r e r ,  standing in the s h o e s  of the t e n a n t ,  is bound 

by t h e  waiver of subrogation c l a u s e  in the Lease. 

Had A r m e d  

As in Seneca, t h e  

Agreements d i r e c t i n g  a p a r t y  to p r o c u r e  i n s u r a n c e  are valid 

and e n f o r c e a b l e  in t h i s  S t a t e .  

agreement to procure  i n s u r a n c e  is l i a b i l i t y  for the resulting 

damage. (u v ,  Q t y  of New York, 5 AD3d 1 9 5  [lSt Dept 20041;  

The penalty for b r e a c h i n g  an  

F r a q i a c o u  v ,  VHR Copstruc tion Gorp ., 241 A D 2 d  4 7 7  [2nd Dept 

19971). Inasmuch as the tenant, Armed Impex breached t h e  Lease 

provision r e q u i r i n g  t h e m  to obtain t h e  waiver of subrogation, 

Defendant's motion for summary judgment on t h e  counterclaim f o r  
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indemnification is granted because of said breach.  

Plaintiff's complaint m u s t  be d i s m i s s e d .  

Accordingly, i t  i s  

As a result, 

ORDERED that Defendant's motion f o r  summary judgment on its 

counterclaim i s  g r a n t e d :  and i t  i s  further 

ORDERED that P l a i n t i f f ' s  crass-motion for p a r t i a l  summary 

judgment  of Defendant's counterclaim is den ied ;  and i t  i s  further 

ORDERED that Plaintiff's complaint is dismissed with costs 

and disbursements t o  t h e  Defendan t  a s  t a x e d  by the C l e r k  of the 

Court; and it is f u r t h e r  

ORDERED that t h e  Clerk is d i r e c t e d  to enter judgment 

a c c o r d i n g l y .  

Dated: 

ENTER: 

--Y---- HON. WALTE B .  TOLUB J . S . C .  
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