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Plaintiff, hidex No.: 6033 1 O/OO 

-against- 

FOUR SEASON READING COW. and , 
MOON KO YOON 

?’his is ah action to rccover for monies due under a line of crcdit agrecirleilt 

defendant Four Scmon Reading Corp., (“Four Season”) and guaranteed by dcfcndan~ Moaii Ho 

Yoon. Plaintiff here moves for sumnary judgment seeking: (1) to tecover the principal stiiii 01’ 

$1 00,000, with interest and late fees; (2) attorneys’ fees; and (3) dismissal o f d t . h d a i m  eight 

affmizltive dcfenses Defendants do not oppose. 

I. Stalement of Facts 

Plaintiffs Vicc President Robert Morigga avers thc fnllowing. 01.1 or about Apl-11 22, 

2004, Four Season entcred into a Revolving Credit Loan Term Agieeinent (‘%IC Ag~-ecmc~~l”) 

wit11 plaintiff HSBC Bank USA, National Associatjon (‘WSBC”). That smie day, Yoim cnlcrcd 

into a written guarantee in which he unconditionally guaranteed HSBC full and prompl paytiicllt 

of all debts and obligations owed by Four Season under Ihc agreemcnt. Pursuant to thc tcms 01’ 

thc agrcenient, HSBC lent Four Season the principal sun1 of $100,000, with iiltcrcst ai tllc banks 

prime rate, plus 2% per annum. lnterest would increase at an additional rate of 3% per aniium il‘  

the amount due was not paid after maturity. The agreelnent and guarantce each slak that  
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defendants shall pay all costs and expenses hicurred by HSBC in conncction with t11c 

crifoxcernent of Four Season’s loan obligations including HSBC’s rcasonsble expenses and 

attorneys’ fees. 

The agecment also provides that iT any installment is not paid witliiii ten days 01’ thc cluc 

date, Four Season owes HSBC a late charge of an amount equal to the greater of 5% of thc 

unpaid inslallment OK $15.00, Four Season defaulted under the agreement by failing to pay 

HSBC: lhc installtncnl duc on July 10, 2006 and all subsequent instaHments. HSBC: dcclai-ed thc 

principal amount, accrued interest: and all other charges due under the agoement, Io bc 

iniinediatcly payable on August 1, 2006. Four Season has failed to make any payments toward 

the principal and ha5 oiily paid interest through June IO,  2006.’ 

II. Conclusions qf Law 

A. Sunzmaq~ Judgmenl 

A party moving for surnmaryjudgment must make a prima facie showing of entitlcrnait 

to judgement as a malter of law by tendering sufficient evidence to deinonstratc the abseiicc of 

any material issucs of fact, Zuckerman v. City q f N .  Y., 45, N.Y.2d 557, 562 (1980). OIICC movant 

has made the requisitc showing, the burden shifts to the nonmoving party to produce evidcntialy 

proof in admissible form sufficient to establish the existence of a triablc issue of inatcrial hcl. 

GiuJridli v. Uitihank Corp., 100 N.Y.2d 72, 81 (2003). 

Here, plaintiff has submitted signed copies ofthe agreement, guai-antee, arid also ;I copy 

of HSBC’s Loan History Report which accounts for all of the payments and charges associatcd 

‘From June 1 1 to June 28,2006, the prime rate was 8% per amurn. From 3unc 29, 21)Oh 
through the prcsent, the prime rate is 8.25% per amurn, 
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with this loan. These documents serve as evidence of executed cuiit~-acts betwceil HSOC and 

each defendant, which are in default due to non-payment. Further, since d&:nda11ts do not 

oppose this motion, they have in effect admitted these facts. See Jolz,z Williiim C‘ostello 

Associates. Inc. v. Standaard Metals Corp., 99 A.D.2d 227, 229 ( l s t  Dept 1984) (facts appcaring iii 

movant’s papcrs, whllch opposing party does not controvert, are deemed admitted). 

Nor do defciidants’ affirmative defenses undermine plaintiffs casc. Defcndaiils first 

a&mativc defense is that the court lacks pcrvonal jurisdictioii due to improper servicc. CPLR 

321 l(e) states that *‘an objection that tlie summons and complaint ... was not properly sci-vcd j s  

waived if, having raised such an objection in a pleading, thc objecting party does not iiiovc f‘or 

judgment on that ground within sixty days after serving the pleading.” Hcre, defendants SCI-vcd 

their answer or) October 18, 2006, conclusorily setting forth this defense, and have yct to i m v e  

for judgment on this ground. Accordingly, defendants first affirmative defense is dismissed. 

Defendants second and sixth affirmative defenses allege that HSRC did not prolmly 

notify defendants of their default or of the commencement of this action. However, thew is 110 

language in thc Agreement requiring HSBC to provide notice before commetici ng any lega1 

proceedings. Further, the guarantee states “[i]f any default shall be made ... Guarantor hcreby 

agrees to pay the same in full:=..(ii) without requiring protest, presentment or notice of iiou- 

payineiit or notice of default to Guarantor, to Debtor, or to m y  other person ...” As a rcsult, 

defendants second and sixth affirmative defenses art: dismissed. 

Defeiidaiits third and fourth affirmative defenses allege that they havc already paid 011‘ 

substantial arnoui~ts of the loan and that IISBC has not properly accounted for t h e  payn~erlls. 

HSBC has provided a copy of ils Loan History Report which details all of tlie payllcnts and 
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charges associated with thc loan. Thjs report shows thai as of May 24,2007, defcndatits wcre in 

delault. Dekiidants have offered no evidence to show that they have made all paymciits towards 

thc loan or that HSBC im.properly accounted for any of these alleged payments. Thus, 

defendants third and fourth affirmative defenses are dismissed. 

Defendants seventh affirmativc defense is that the cornplaiiit fails to state a cause or 

action. The clemciits o f a  cause of action for breach ofcontract are: (1) formation o f a  contract 

betweeii the part-ics; (2 )  pcrfoniianct by plaintifc ( 3 )  defendants failure 1-0 pcrform; and (4) 

damages. Furia v, Furia, 116 A.D.2d 694 (2r'd Dept 1986). In order to plead a breach ofconlra~t 

cause of action, the complaint niust allege the provisions of the coiltract upon which the claiiii is 

bascd. Sud v. Szicl, 21 I A.D.2d 423, 424 (1" Uept 1995). Hcrc, in its complaint, p1aintiffh;is scl 

forth all of the elements required for breach of contract and has alleged tlic provisions of ihc 

contract upon which the claim is based. Therefore, defendants seventh affirmativc dcfense is 

dism isscd. 

Dekndants eighth affirmative defense is waiver. Waiver, the intentional r e l i i ~ r ~ u i s l ~ n ~ c ~ ~ i  

of a hiown right, is not lightly presumed and must be clearly established. Gifbcrl Frunk Coip 1'. 

Fed. ins. Co., 70 N.Y.2d 96G (1988); Barhoirr v. Knechl, 296 A.D.2d 218, 226 (1'' Dept 2002). 

The intent lo waivc a right must be unmistakably manifested and c a u ~ o t  be inferred fron~ any 

douibtful or unequivocal acts. Navillus Tile, Inc. v. Turner Cunstr. Co., 2 A.D.3d 2011, 21 I ( I "  

Dcpt 2003). 

IIere, other than the concIusory allegation made in its answer, defendants havc not 

offered any evidence of waiver on the part of HSBC. It is a well settled principal that iiierc 

allegatioirs or bold conclusory statements, even if believable, are not enough to dei'eat a motion 
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for summary judgment. See Lighting IIorizons, Inc. v,  E.A. Kahn & Co., k., 120 A.D.21 Ci48, 

649 (2’ld Dcpt 1986); J‘poat v. Andrude, 205 A.D.2d 374, 375 (1“ Dept 1394). 

Therefore, pursuant to the agreement and guarantee, defendants owe HSBC thc 

rollowing the principal sum of $100,000, with interest ( i )  from June 11, 2006 to J i m  28, 2000 

at a rate of 10% per anmm (the prime rate of 8% plus an additional 2%), (ii) froin June 29, 2000 

to July 31, 2006 at a rate of 10.25% per annum (the prime rate of 8.2556 plus NJ additioual 20/, 

and ( i i i )  fi-0111 August 1, 2006 at a rate of 13.25% per m u m  {the prime rate of.8.25”/u pJus an 

additional 2% plus an additional 3% per annuin of default interest), togcther with late k e s  o f  

S 153.59 as of May 21, 2007. Accordingly, it is 

ORDERED that plaintiffs motion for s u m m a r y j u d ~ e n t  is granted on defmlt aiid the 

Clerk is directed to enter judgment in favor of HSBC Bank USA, National Association againsl 

defendants Four Season Trading Corp., and Moon Ho Yoon in the amount of the principal sum 

of $100,000, with inkrest (I) from June 11, 2006 to June 28,2006 at a rate of 10Y1 pcr annum, 

(ii) from June 29, 2006 lo July 3 1 ,  2006 at a rate of 10.25% per- annum, (iii) from Ausust 1 ,  2006 

at a rate of 13.25% per aiinum, together with late fees ofs153.59; and it is fiirihei- 

ORDERED that all eight affirmative defcnses assertcd in dekndruits answer arc 

disinisscd with costs and disbursements to defendants as taxed by thc Clei-k of the CONI upon thc 

submission of an appropriate bill of costs; and it is further 

ORDERED that the issue of reasonable attorneys’ fees is referred to a Spccial Rekrec to 

hear and detcrmine; and i t  is further 

ORDERED that a copy orthis order with notice of entry shall be served on thc Clerk of 

the Reference Part (Room 1 19) to axrangc a date fbr the reference to a Special Referee; and i l  is 
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further 

ORDERED that the Clerk shall notify all relevant parties of  the datc of the l iearin~. 

ENTER 

DATE: August 14,2007 
New York, N Y  
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