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SUPREMI’ CXIlJRT Ob’ TIIE STATE OF NEW YORK 
COUNTY OF NEW YOIIK: PART 5 

Plaintiff; Iiiclex No.  
h0439 1 /06 

- against - 

C’ONI’INENTAL IRONWORKS, IN<’., NEW Y O N  CITY 
DEPARTMENT 01; ENVIRONMENTAL PROTECTION and 
TITG CITY 0 1 4  NEW YORK, 

Del‘endanls. 

HON. EILEEN A. ICAKOWEK 

hydra~rlic ci-anes. The Ncw York City Department of Environmental Protection 
(“DEP”) and The City of New Yorlc ( T i  ty”) contracted with Continental Tronwoi-ks, 
Tnc. (“Continental”) to bc the prime contractor on a project known 3s the 
Keconstr~iction of Sludge Storage Tank # 1, Coiicy Island Water Pollution Control 
Plant, D.E.P. Contract # Cl- 100 (“Project”). Bay provided to Conti~icntal a 300 ton 
hydraulic crane and a 265 toti hyciraulic crane along with countcrweights, rigging, 
crane mats and trucking, for the Project in  August oc2005, at the agreed upon price 
of $25, 270.63. Bay, aftcr its last clay on thc job sitc on August 23, 2005,  provided 
Continental with invoices for thc renlal of both crams. These went unpaid. Bay 
rciteratcd its demands for payment to Continental through Dcccmber 2005, when it 
filed a Notice of Public Improvement Mechanic’s Lien (“Lien”). 

Continental executed an assigiiiiicnt under the Lien Law to Bay. Bay servcd 
the DEP and thc NYC Lkpt. of Finance (“City”), and the assigniiicnt was approved 
arid conscnted to by DEP. Despite the direction of DEP to disburse the funds, City 
fdilecl to do so. 

Plaintiff brings this action to cnforcc its Licn, and makes this motion for 
sumniary jLidgment. City, th~+oiigh a DEP afliidavit, opposcs the instant motion, 
explaining that tlic assignmcnt, while valid, only asxigiis what Contiticntal itsclf was 
entitled to receive. Becausc Contincntal failcd to ahidc by a documentation provisioii 
of its contract with City, Continental remains iiicligiblc to receive fiinds. Continental 
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failed to answer or appear iii this action. Plaintiff'iiiovcs also for a dcfault juclgmcnt 
as against Continental. 

Plaintiff, in support of its motion, providcs the afllclavit of Joseph Bernai-do, 
Sccretary o f h y ,  a copy of the s~iiiiiiio~is arid complaint and aiiswcr by City,a Notice 
of Pcndcncy filed December 22, 2005, c2 Mccliaiiics Lien with proof of certified 
mailiiig to City, correspotidcnce from plaintiffs altorney to DEI], the Notice of 
Assigiiincnt under Mechanics Lien Law arid the assigiiiiient from C'ontiiietital to Bay 
for the $25,  270.63 dated April 7, 2006 with proof of certified mailing to DEP, a 
proposed satisfaction of lieii provided at the rcqiicst of DEI' in order to hcilitate 
payiiicrit by City, coniniuiiication fiorii DEP to City consenting to the assigmicnt arid 
payment to Bay, and proof of sei-vice of additional notice of the action upon 
Continental pursuarit to CPLR $32 15(g)(4). 

The proponcnt of a motion for summary judgment must make a prima facie 
showing of entitlemcnt to judgment as a matter oI' law. That party must produce 
sufficient cvidcrice in adiiiissiblc form to eliminate any material issue of [act from the 
case. Whcrc tlic pi-oponciit makes such a showing, the burden shifts to tlic party 
opposing tlie motion to dcriioristrate by admissible cvidcnce that a factual issue 
rcniaiiis requiring the trier- of fact to determine tlic issue. Thc aUfiriiiation ofcounscl 
alone is riot sufficient to satisfy this requircmcnt. ( Zuckcrrrzniz v. Cily uf'New Yo/-k, 
49 N.Y.2~1557 11 9801). In addition, bald, conclusory allcgations, even if bclievable, 
arc not enough. (Ehrlich v. Americari MoniqqCr Grecnliousc. Mfi ,  Corp., 26 N.Y.2d 
255 [ 19701). ( Edisoii Stone Cnlp. v. 4 2 1 ~ '  Sfreel Devclopirzwil C,'urp., 145 A.D.2d 
249, 251-252 [ 1st Dept. 19891). The affirmation of coiinxcl alone is not sufficient 
to satisfy tli i s rc q ~i i re i i i  en t . (2zickcl.ii 2 mi, ,c z {JJ ra) . 

Uncoiltested is thc fact that Bay provided cranes for the project, that  tlie cranes 
wcrc provided for  an agreed upon prico ($25, 270.63), and that Bay has riot been paid 
for the services it rendcrcd and equipment it fui-iiishcd arid fi-om which City 
bciic fi t t e d . A dd i t i o m  1 1 y , it i s un con t cs t ed t 11 at Continent a 1 ex cc LL t cd an ass i gnmcn t 
in tlic aniouiit of thc above sum, and that DEP conscnted to the assignment. Therc 
is no cvidcnce to rebut plaintiff's claim that funds remain designated that arc diic and 
owing to Contincrital from which this claim can arid should bc paid. 
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City provides the affidavit of DEP projcct enginccr Igor Yagudaycv. It also 
attaches portions of  a DEP City of New York Standard Construction Contract, but 
fails to include Articlcs 17 and 18 regarding subcontracts and assignments. Finally, 
i t  appends a copy of an envelope it sent to Continental at 877 Hart Street, Brooklyn, 
New York, stamped “No Such Niiimber” and ~indelivcrablc. 

City’s dispute is with Continental for failure its to provide certain 
documentation that i t  owes to City which City docs not claim is related to Bay’s 
services. Rather, i t  asscrts that “[a]lthougli C:ontincntal initially complied with somc 
of the dociimcntation rcquir’cmcnts, Continental has failed to supply originals of 
payroll reports and cmploycc sign-in logs despite iiumcroiis requests from DEP to do 
so which Contincntal has riot answered." Nevcrthcless, City conccdcs it is prepared 
to release the assigncd funds to Bay from what it holds as poteiitially due Continental 
($104,000) oiice Continental providcs thc requestcd documentation. Pcriphcrally, 
DEP acknowledges that Contincntal may no longer be operating and that its 
principals may have lcft the Country. 

Plaintiff has tnadc a prima ficie showing of its entitlcmcnt to judgrncnt 
pursuant to the Lien Law. Defendant has fdiled to raise a inaterial issuc of fact 
requiring a trial of  the issues. 

Wherefore it is licrcby 

ORDERED that plaintiffs motion for suiiiiiiary judgmcnt as against New York 
City Departtiwit of Eiiviroiiimeiital Protection and The City of New York foreclosing 
the mechanic’s lien filed and scrvcd upoii DEP on Deceiiiber 27,2005 is granted; and 
it is further 

ORDERED that City is directcd to pay the full amount set forth in the Notice 
of Lien in the sum of $25, 270.63; and it is further 

OICDERED that plaintiffs motion l i i r  a default judgment as against 
Continental 11-onworks, lnc. is granted; and i t  is further 

ORDERED that judgriicnt shall be ciitcrcd in favor of Bay Cranc Service, Inc. 
against Coritiiietital Ironworks, Inc. i n  the sum of $25,270.63, jointly and severally, 
with intcrcst thereon from the 7“’ day of April, 2006 until the entry of’jiidgiiicnt as 
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calculatcd by tlic Clerk of thc Court, and thereai’tcr at thc statutory ratc. 

This constitutus thc Decision and Order of the Court. 
/----- 

DATED: August 7,2007 
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EILEEN A .  KAKOWER, .J.S.C 
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