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The following papers, numbered 1 to were read on this motion tolfor 
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Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits ' 

- -. - - 

Cross-Motion: ! ~ Yes i .j No 
I I ,  ..,- ._ ! Upon the foregoing papers, it is ordered that this motion 

, ' -'+ &,, 
G.  

Plaintiff, Darryl Rattlcy, is seeking partial summary Judgment 011 the issue of 

liability pursuant to labor law $240( I )  arguing the scaffold was defective and Plaintiff 

was not pi-ovided with any safety devices. Defda i i t s ,  Chelsea 27"' Strcet Apartments, 

LLC, Go tlum C o 11s tmct i 011 C o 111 p any and Go thum Construction, LLC ("Go tham"), 

coiitcnd there is a triablu issue of fact ;is to whcther any of thc defccts in the scaffold 

werc the proximatc cause of the accident. Plaiiitilf s iiiotion for partial summary 

judgmcnt 011 the issiic of liability is granted. 

At the lime of the accideiil, Plaintif1 was a bricklayer employcd by DelSavio 

Construction Coiqany,  The site wliere Plaintiff was working was owned by CO- 

defundant Chclsea 27'h Strect Apnrtinents LLC and co-defendant Gotham Construction 

Company LLC w' s tlic contractor. While Plairitjff was working on the scaffold, the 1 1  
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scaffold sliilled causing plaintiff to fall len fect to the ground. As a result of the accident, 

Plaintil.~‘siistaincd Iiersonal injuries. Tlic scaffold hung from the sidc of the building and 

the working platfoi-in of the scaffold consisted ofplanks. The back of the platform had a 

rail but tliere wcrc 110 railings, barriers or otlicr protectivc devices to tlic right or to the 

lcft of the platfo1111. 

Plaintiff contci~ds llie scaffold was defkctive in that it did not have sidc guardrails 

at both ends of the scdlold, it did riot extend tlic complete leiigth ofthe wall 011 the right 

sidc where I’laintifffell li-om, mi thc scaffold was not tied off to the wall, thcrcby 

causing the scaffold to be unsteady and to move whilc Plaintiff was working on it. 

Plaintiff, in his deposition, testilied he was never givcii any harness, safety device, safcty 

belt, or any otlicr id1 protcction. Gotliam argucs that he re  is no evidence that thcy were 

the “contractor” working at the site. Gotham furthcr argues that Plaintiff “stepped off’ 

the scaffold as opposed to falling oi%and thus a triable issuc cxists as to whethcr or not 

the defccts in the scaffold were the proxinintc cause of Plaintiff’s injuries. Gotham has 

not disputed PliiiiitifFs tcslimoiiy regarding the various defccts in the scaffold. 

Scctioii 240 ( I ) of the Labor Law statcs that all contractors and owners and thcir 

agents ... who contract for but do riot direct or coiitrol the work, in the erection ... repairing, 

altering ... of a hiildi1ig o r  stnictur-c shall filmisti or crcct, or cause to be furnished or 

erected for tlic pel-l‘ormance of such labor, scaffolding, hoists, stays, ladders, slings, 

hangers, blocks, pulleys, braces, iroiis, ropes, and othcr devices which shall be so 

constriictcd, placed aiid opcrated as to give proper protcction to a person so employed. It 

is undisputed t h t  Plclilitil‘f was employed as a Bricklaycr at the construction site. Exhibit 

A of PlaintiR‘s reply ai%innation eiititlcd “Construction Agrcement” lists Chelsea 27“’ 
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Street Apaitmcnts LLC: as tlic owner ol‘lhe site and Gotham Construction Company, 

LLC, as Contractor o l  thc site. Plaintiff has cstablislied a prima facie showing that 

Gotham defendunts arc subject to liability pursuant to Labor Law 240( 1) .  

As the uncontl;idicted cvidcnce establishes that plaintiff was injured, at lcast in 

part, due to tlic fiii1ui.e o f  defcndant to provide adccluate safety deviccs to securc the 

ladclcr on which hc was working, a i d  since the risk crcatcd by such failurc is one that it is 

covcrcd by the stat utc (i.c., falliiig), plaintiffs have establishcd a violation of Section 

240( I )  ;is a matter of law.” ~ O n l a / v o  v. J. Pt’li-ocdli Const., Iizc,, 8 A.D.3d 173, 175 (1“ 

Dept. 2004). As in tlic Mouztulvo casc, there is uncontradicted evideiicc that the scaffold 

was defcctivc, I’laintil’f was never givcti any safety equipmcnt, and Plaintiff suffered 

injuries as a rcsult ol‘his fall. By failing to provide adequate safety deviccs to securc the 

scaflold cm which Plaintiff was working, Llefendant’s crcated a risk of Plaintiff falling 

which is covered by tlic Labor Law Statute 240. This Plaintiff has establishcd a 

violation of Section 240( I )  as a mattcr of law. 

It is well settlcd that the hilure to properly sccure a ladder, to ensure that it 

remain steady and crcct while bcilig used, constitutes a violation of Labor Law 5 240(1). 

SCP Schultzc: 11. .585 tVc>st 214th Sti-t>cl Owwc?rs C‘oip., 228 A.D.2d 381 ( I ”  Dept. 1906). 

Although Defcridiinl claims I’laintiff ‘‘Stepped off” the scaffold, the scaffold was iiot 

secured in any m;iniier prior to the accident. Piirthermore, 110 safcty harness or safety 

equipmcnt was madc itvailablc to Plainliffbcfore and during the accidcnt. T ~ U S  

defcndants iiilul-c to properly s e c ~ i r e  tlic scaffold constitutes a violation of Labor Law 

S24O( J ). 
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Defendants clniiii that I'liiintifl'steppiiig off crcatcs an issue of fact in dispute as 

to proximate cmsc. Again, uncontcstcd by Dcfendant, Plaintiff tcstified that the scaffold 

was two feet sliortcr tlian the leiigtli of the wall on the right side whcrc he fcll off from. 

Whctlw o r  not plaintill'iiiay 1i:ive stepped ol% the scaffold or fell off, the scaffold was 

never sccurcd in the iirst placc and no safety equipinelit was provided to Plaintiff. 

"Whctlicr the laddcr slipped on its own, or  tlie platform against which it lcaned, or may 

have cvcii bcen sectii-ecl, slippcd o r  gave way, makes no diffcrence with rcspect to 

. clehdaiits '  IidJiIity. 1)elkndants were obligated to cnsure that the laddcr was secured to 

something stablc." SLY Goi~On v. Eastcr-n KY. S U ~ ] J / ~ ,  l~zc., 82 N.Y.2d 555 ( I "  Dept. 

1993). Thus, Dcfondants hilurc to sectire tlie scaffold and provide safcty equipment to 

. 

Plaintiff was the prosimatc cause of the injuries 1ic suffered as a result of the accident. 

Absoliite liilbility is imposcd or1 an owner or contractor for failing to provide or 

erect safcty deviceh i-~cccssary to give propcr protection to a worker who sustains injuries 

proximately causcd by that hihit-c. See Zir~nzrr v. C'hentung County Pe~forming Arts, lnc, 

65  N.Y.2d 5 I 3  ( I "  Dept. 1085). When tlic cvidcnce establishes the absence of any safety 

deviccs at the worksitc, the statute's clcar dictates have not been met. Id. Dekendants 

have iiot contcstcd Pli~ll~tiffs tcstiiiiony that 110 safety devices wcrc provided nor have 
> 

they submitted cvidcnce showiiig that safety dcviccs were provided. 'I'here 

liability is iniposed 011 311 Dcfendants. 

Accordingly, Plainlill's motion [or partial 

pursuaiit to Labor I ,aw $24O( 1) is granted. > .' 
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