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SIIPKEME CIOUlI'l O F  THE STATE OF NEW YORK 
COUN'I'Y OF NEW YORK : IAS PART SOL 

In the Matter of thc Application of 

ClAliMEN CASTKO, 
Petitioncr, 

and 

ALICE CANCEL, Candidate-Aggricvcd, 

Petitioners, 

- against - Index No., 110504/07 

NORMA RAMIIWZ, 
Candidatc, 

and 
BOARD OF ELECTIONS OF THE w r y  OF NEW YORK, 

Respondcnts, 

For an Ordcr  Pursuant to Section 16-100, 16-102 and 16-116 
of thc Elcction Law, Declaring Invalid the Designating Petitioner 
Purporting to Designate the Iiespondent-Candidatc for thc Party 
Position of Female District Leader from thc 64t'' Asscmbly District, 
Part  B New York County, Borough of Manhattan, City and State of 
New York, in the Dcmocratic Party Primary Election to he held on 
Scptcinbcr 18 2007, and to liestrain the said I 
from Printing and Placing thc Narnc Candida 
Ballots of Such Primary Elcction. 
_______________-----_____rl__l_l__l____l----~----------~---------- 

Silbcrmann, J.: 

By oral direction of this court dated A U ~ U  

an ordcr declaring invalid tlie dcsignatirig petition of thc rcspondenl-candidate, NORMA 

RAMIREZ, 1t)r ihe party position of Female District T,eader f+om tlie 64 Asscmbly District, Part 

B, Ncw York County, Borough of Manhattan, City and Statc of'Ncw York, in the Dernocralic party 
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primary election to be hcld 017 September 1 8,2007, were referred lor assignment to ;I Special Ikfcrcc 

lo hear and report with I-ecornmciidatiors. 

‘k rnalter was referxd to Spccial Referee Louis Crespo 017 August 8, 2007. 

Tlie Roard of Elections (“BOE”) Clerk’s Report validated rcspondent Kaniirez’s clcsignatjng 

petition, hiding that she had submitted 520 valid sigiiatiires (only 500 valid signaturcs were needed). 

By Ordcr to Show Clause (‘‘OSC”), sigiicd July 3 1, 2007; Petitioners coliunenced this procceding to 

invalidate the designating petition of respondent Ramirez. l’he OSC and Pelition were scrvcd by 

USPS Express Mail, dated August I ,  2007, as providcd in the OSC.. O n  tlic rcturn date d t h e  CIS(‘, 

August 8, 2007, petitioners filed a Bill of Particulars, datcd August 8, 2007, setting forth specilic 

signatures sought to bc invalidated. ‘rhc Special liefcrec conducied a confcrcncc. 

During the conference on August 8,2007, respondent Ramirez informed the Special Rcfcrcc 

ofher desire to serve an answer to thc pctitioii [or the purposc of denying the claims intcrposcd hy 

the petitioners and to state a countcrclaim to validate signaturcs which had been invalidated by the 

BOK. ‘lhc petitioners objcctcd to the respondent’s application lo file and SCI-VC an answer with 

couutcrclaini as time harred and contrary to tlic New York County Supreme Court Rdcs  for Special 

Election Part. 

The Special Referee directed the parties lo appear at the Board of Elections for a liiic-by-line 

review of signatures at I0:OO A.M., on Iliursday, Augtist 9, 2007. 

On Wednesday aftcriioon, August 8, 2007, [he parties appeared before this court, at which 

time respondent Raiiiirez made an application for leavc to filc an answcr. This court granted it to 

tlie extent that thc rcspondent could file the original handwritten application and answer with thc 

Special Rekree by Thursday nioi-~iing, Augitst 9, 2007, but that the Special Rcfcrcc would hear the 
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application for leave l o  serve and iile an aiiswcr and cross-pctition lo validale. Respondcnt Ramirez 

provided petitioners' attorney with a copy of her handwritten "Application for Leave to File and 

Answer and Counterclaim to Validate Petition" sworn and notarized as well as her liandwrittcn 

"Answer and Counlerclaims to Validale Petition" dated and sworn August 8, 2007. 

Tn her proposed liandwrittcn answer, the respondent avers that there are a m a l l  numher of 

signaturcs i n  Iicr petitiun that are to be reviewed, approxirnatcly 80, which shc seeks to valiciatc. She 

illso alleges that pclilioncl-s' attorney consented lo the BOE Clerk's Rcport "as is" and is now harred 

froni challenging the validity ofthe 520 signatures. Furthermore, shc conlends lhercin that she relied 

011 thc language of the Order to Show Cause and understood it to Incan that she could serve an 

answer and countcrclaini on August 8,  2007. 

On August 9, 2007, at  10:00 A.M,, the parties appearcd before the Special Kefercc at the 

Board orElcctions (200 Varick Strcct, New York, New York). 

I n  additioii to tlic handwritlen "Answer" and "Application Ior Ixave" the respondent filed 

with the Special Ikfcree and servedlhe petitioners with a S-page typcwritten ''Answer, Coiinterclairii 

and Cross Petition to Validate Signaturcs" dated August 8,2007. This typewritten answer contailis 

relief similar to that requested in the handwritten version, but also sought lo assert a claim of.. 

non-residency of the Candidale Aggrieved, Alice C:ancel and cross petition to dismiss for lack of 

s tarid i ng , 

The Special Rekrcc found that respondenl's designating petition contained 1 068 signatures, 

of which 61 4 were challengcd by the petitioners in their objections filed with the BOE. On or about 

August 3, 2007, the ROE issued the Clerk's Report, suslaining 548 signatures as invalid, but 

validating 520. Hence. the respondent' s petition was found to l ~ v e  satisl'led the threshold 
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requirement of500 valid signritures necessary [or hcr iiartie to appear on the ballot. Thus, there was 

no need on her part to  coniiiiciict: a proccediiig to I alidate her designating petition 

The Special licferee sustained petitioners’ objection to the filing of an answer and 

counterclaim to the extent that the respondent sought to not only validatc certain signatures, but to 

dismiss thc pclitionci !,’ petition OJI the ground of non-residcncy, on the ground that hcr attempt to 

do so on August 9,2007 was untimely. He overruled petitioner’s objection to respondent’s niiswcr 

and counterclaiin to validate her designating petition, and permittcd her to contest the BOE’s rulings 

invalidating some of the signatures containcd in her dcsignating pctition. 

‘I‘hc Special Referee conducted a line-by-line review of signatures challenged by petitioners 

(as ainplificd in petitioners’ Bill of Particulars). The Special Referee ruled that, upon coniplction 

ofthe petitioners’ proof, should their objcctioiis be sustained as to inore h i  20 signatures, thcii the 

burden would dill to the respondent lo validatc additional signatures. 

‘i’hc Special Keferee, i n  his report, set h r t h  his rulings on the objections oftlie petilioncrs. 

He sustained 24 ofthe objcctions leaving a total of496 valid signatures in respondent’s designating 

petition. 

The court confirnis this portion of the Special lici’cree’s report, since his fiiidiiigs ;ire 

supported by the record and his weighiiig ofthe evidence (Naeer v Panadis, 238 AD2d 135 1 “J.)ept 

19971). 

The Special Referee then directed lhe respondent to proceed on her case 10 validate signatures 

which had been invalidated by the BOK. Rcspondent’s birrden was to validate four (4) signatures 

in order to ~ncel  the threshold of SO0 valid signatures. Petitioiicrs’ attorney conccded, without 

waiving their right to move bclbre this ct:,urt to reject the Special Referee’s ruling granting leave to 
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tlic respondent to intcrpose her answer a i d  countcrclaim, that a linc-by-linc rcvicw ofthc signatures 

tlic respondent secks to validate would rcsult in sullicient valid signatures above the 500 threshold. 

Discussi o ti 

Election Law S; 16-1 02 (2) requircs, iii relevant part, that "[a] proceeding with respect to a 

petition shall he iiistitutcd within Iourleen days after the last day to file the petition, or within three 

busincss days after tlic o k e r  or board with whom or wliicli such petilion was filed, iiiakcs a 

detciininalion of invalidity with respcct to siich petition, whichever is later ...." Pursuant to this 

year's ckctjon calendar, thc last dale to cotiiriicnce a proceeding with respect to a desigiialing 

petition was August 2, 2007. Since the BOE C'lcrk's Reporl found that respondciit had filed a 

sufficienl number of valid signatures, tlicre was no need for hcr to cotntmiice a petition to validate 

(altliougli street-smart candidates frequently tile a petition to validatc, as a precaution). However, 

once respondent Kaniirez was served with tlic OSC: in this procccding,, she was obligated to comply 

wilh the court rules pertaining to the Special Election I'art, published i n  Thc Ncw York Law Jo~.tmal 

(scc Matter 01 Wootcn v Rm-on, 242 AU2d 35 1 12"" Dcpt 1997]), 

Elcctioii Law $ 16-1 16 requires that a special procecding undcr this article shall be licard 

upon a vcriticd petilion and such oral or written proof as may be offered, and upon s m h  notice to 

such officers, persons or cormnitlees as the court or justice sliall direct, and sliall bc sumimrily 

detcm1ined. 

Here, the OSC rccitcs that it is returnable on Wednesday, August 8,2007, at 9:30 a., in Part 

50L, 60 Centre Strcct, Rooni228. The Rules lor Special Election Part, New York C:'ounty, published 

i n  the New York Law Jounial (soc 22 NYClRR 5 601. I) ,  provide, in pertinent past, as Ibllow: 
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Ordcrl; to Show Cause to validatc or invalidate designating 01' 

liotliinating petitions, required to be comnieiiced on or before 
Thursday, August 2, 2007, shall be returnable before Justice 
Jacqucliiic Silbeiinann on Wednesday, August 8, 2007 at 9:30 A.M. 
i n  Room 22S, located at 60 Centre Street, New York, New York. 

The calendar must be answered by couiiscl or the litigant(s), pro se, 
who must be ready Ibr assigrmient oii tlic rctwi dale. Non-lawyer 
"representatives" of parties are not perrnittcd to answer the calendar. 
011 the return date, all coimsel and parties appearing pro se shall 
advise tlic Clerk or the Part of thcir addresses and telephone numbers. 
I'roof of Scrvice of the Ordcr to Show Cause, ( I S  well as any 
intcrposcd Coitntcrc1uim.c or Answers, shcrll he filed with lhc ['lcrk of' 
lhe Part (not the County Clerk) [emphasis added]. 

Here, it is uiidispiited that respondeiit did not file her counterclaim or answcr with the Clcrk 

oIPart 50L at thc call d t h e  Special Hection Part calendar at 9:30 a.m. on August 8, 2007, altliougll 

she could havc prepared same during the period between her actual receipt of the OSC on August 3, 

2007, and the return date oIAugusl8"'. '1'0 tlic cxtent that respondent ICaniirez claims that she was 

somehow inisled by the absence of any notice on lhc OSC as to wlicri slic had to file hcr- answer and 

counterclaim, where a motion is brought ~ I I  by order to show cause, and tlierc is 110 direction by the 

court liiiiiting the tinic wlicn answering papers could be filed, the papers could be furnished up to tlic 

lime of argument or submission of the motion (W.I.L.D.W.A.T.E.R.S.. Lld. v Martinez, 148 AD2d 

847 [Jrd Dept 19x9-I). "A litigant appearing pro se acquires no greater right than any other litigant and 

such aplxarance may not be used to deprive defendants of thc same rjghls cii-joycd hy ntlicl- 

dehdants"  (Roundtree v. Singh, 143 AD2d 995, 996 [2d Dcpt 19881). 

It has long been the law that the courts may not considcr tlic nicrits of an untimely answer to 

;-I petilion to invalidate containing an afiirtnative defense claiming that there were sufficient valid 

signatures to hcr petition (Krueger v Richards, 59 NY2d 680 [1983]), and that an untimely cross- 
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petition should be disrnissed (Bcarak v T,auTer, I06 AD2cl 604 I T d  Dept 19931). As the Court of 

Appeals held, in Suarez v Sadowski (48 NY2d 620, 621): 

In view of the fact that no cross petition to validate had been filed and 
the pctitioners were not otherwise alerted by way of notice in the 
procccding that respoiidcnts intended to seek validation of these 
sigiiatwcs, i t  would be mani fkstly unfair to siiddenly confront them 
with the necessity of meeting whatever proof tlic respondents sought 
tu offcr. This is particularly true considering the iicccssity of speedy 
disposition in cases of this sort. Under thesc circumstances, the 
rcspondenls were not entitled to the affirmative relief sought. 

1 fiirtliernote that, although the Board of Elections is listed in  tlic caption :is aparty respondent 

lo this proceeding, and that, in tlic OSC‘, Justice Schocnf‘cld directed that a copy of thc OSC 311~1 

petition hc served upon the BOE, and the filc contains ui aflidavit of scrvicc by petitioners, indicating 

service ol’the OSC and petition on thc ROE, respondent did not scrve a copy olher application for 

leave to sewc and file her proposed answer and counterclaim upon thc BOE or a copy Ihcreof. 

It has been held that tlic BOE is a necessaiy party to a proceeding to validate, and, thcrcforc, 

the hilure to join h e  ROE warrants dismissal ofthe procccding (Vaudm v Withers, 153 AD2d 712 

I Znd Depl], lv &-lied74 NY2d 609 [ 1989 I ) ,  CPLR 2 103 (e) provides “E,ach paper served on any party 

sliall be served on every other party who has appearcd ....” Thc L J n i h l l  Kules for ‘ l ’ r d  Courts 

expressly provide: “‘ihc nioving party shall serve copies of all af‘f&ivits and briels upon all other 

parties ,.,” (22 NYC‘IIR $ 202.8 [c] [emphasis addcdl). 

The court is cognizant o fa  line of case law holding that where the BOE clzosc~ not to appear 

in a matter, indicating its neutral posture, the failure to serve an application lor leave to interpose a 

countcrclaim to validate a pctitioii is not a fatal dcfcct (Ha11 v Abu, I X5 A132d 957 Dcpt 19921), 

‘Ihis court respcctfdly disagrees with that holding. A waivcr is the voluntary abandomnenl or 

7 

[* 8 ]



reliiiquishniciit o f  a known right (Jcfpaul Garage Curp. v Prcshgerian Hospital, 61 NYZd 442, 446 

[lc184]; 2 B,ycr-!\ ( h v l  hlo!/orzs fi cYO 01 [T,eventhal ?‘Id Kcv Ed]) with an intention to relinquish it 

(Airco Alloys Div, Airco Tnc. v Niawra Mohawk Power Corp., 76 AD2d 68, 81 [4th Depl 19801). 

If the HOG was never scrvcd with respondent RaiiiireL’s application for leave to serve and file an 

answer and counterclaim, lacking knowledge olthe relief souglit by her, it could not waive its right 

to appear or submit responsive papers. 

‘I’he failure olrespondcnt RamireL to serve licr application and other papcrs on the BOE is ;i 

fatal dcfect, apart from the untimeliness of her application. 

Conclusion 

Thc Report of the Special Referee is confirmed j i i  part arid rejected in part (C‘PLR 4403). 

‘1’0 tlic extent that the Special Referee, in his report, set forth his rulings on the objections of 

the petitioners, sustaining 24 ofthe objections, lcavjiig a total of496 valid signatures in  respondent’s 

desigiiating petition, his report is confirmed. 

To the extent that the Special lkfercc rcported that the reclirest by respondent Raniirez to scrvc 

an answer coiitaining ;I defense of lack of standing by petitioner Cancel, based upon mil-residency, 

should be denied as uiitiniely, his report is confirmed. 

‘1‘0 the extent that thc Special Kcferee granted respondcnt Ramircz leave to servc arid filc an 

answer and counterclaim lo validate her designating petition, and, upon granting such leave, found 

that slic had at least 500 valid signatures, the report is rejected. 

Accordingly, it is licrchy 

ORDEREL) AND ADJIJDGET) thal the petition to invalidate the dcsignating pctilioii ou 

respondent NORMA IWMIREZ to be a C‘andidatc for thc party position ofFernale District Leader 
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lrom thc h4t’1 Assembly Districl. Part H Ncw York c‘uunty, Borough of Manhattan, City arid State u l  

New York, in the Democratic party primary election to be held on September 1 H, 2007, is granted. 

and it is further 

OKDTIRED AND AD.lIJDGED that respoiidciil T3oard of Elections in the City of New York 

i s  hereby mjoiiicd from placing tlic name 01 NORMA RAMIREZ on the ballot to bc a Chndidate lor 

lhe party position or  Female District Leader from the 64‘” Asscmbly District, Part R New Ynrk 

County, Borough ofManhattan, City and State of New York, in the Democratic party primary election 

to be held 017 September 1 8, 2007. 

/” This constitutes the decision, order aid judgment of the court. 

DATED: August 16, 2007 
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