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SUPREME COUII1’ OF THE STATE OF NEW YORK 
COUNTY OF NEW Y O R K  : IAS PART 56 

DIGITAL ERO ADC A S T I N G C: 0 R P . , 
Index No:] 17041/05 

DECISION AND ORDER 

LADENBURG, THALMAN, & CO., INC’., 
SILVERMAN COI,I,URA & CHERNIS, P.C., 
J 0 NATHAN IN ‘I’RA7’ E R and 
MARTIN TdCHT, 

Sr. Co., Inc (“Ladenburg”); Silvernian Collura & Chernis, PC (“SCX”’); Jonathan lntrater (“lntratcr”); 

and Martin Licht (“Licht”) (collcctively, “the Dcfcndants”) for fraud, breach of fiduciary duty, hrcacti 

of contract, breach olimplied covenant of good faith, and aiding and abetting fraud. In the instant 

motion, defendant Ladenburg nioves for partial sumniary judgmcnt under CI’LK 32 I2 on i t s  

couiitcrclaini for thc advanccmcnt of attorney’s fces. DBC‘ opposcs tlic motion, and cross-iiIovc\ for 

judgmcnt undcr CPLR 3212 holding that thc sarnc countcrclaiin’s suhjcct iiiattcr is inapplicablc to 

the instant action. 
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BACKGROUND 

The gcneral facts of this matter were discusscd in this Court’s decision dated Noveitibei- 6 ,  

2006 and shall not be repeated hcrc, cxcept to the extent necessary to decide this inotion. 

Thc instant action’s genesis is the alleged breach of, and the Defendants’ malkasancc 

associated with, a contract between DBC: and Ladenburg. The contract, which govenied thc pi-imtc 

p 1 acemeii t of DB C ’ s securities by inves tm cn t- banker Ladenburg, contained a11 i n den 1 11 i ii cn t i c) 11 

clause. Article I11 of thc contract reads 

[DBC] and Ladenburg hereby agree to the teniis and conditions of thc 
Indemnification Agreement attached hereto as Appendix A with the same lorce and 
effect as if such terms and conditions were set forth at lcngth herein. 

(0 ’Brien Af,T’d9 Ex 2. page 2) 

I’ursuant to thc contract’s Appendix A 

[DBC] agrees to indcmnjfy and hold Ladcnberg and its affiliates. . .hamilcss from and 
against all losscs, claims, damagcs, liabilities, costs or cxpenses, includiiig tliosc 
resulting from any threatcncd or pending litigation. . .whether or not Ladenbui-g or any 
such other Indemnified Person is a party to such. . .dispute arising out of any matter 
referred to in this Agreement. 

This indcninity shall also include Ladenburg’s and/or any such other indciniiificd 
person’s reasonable attorney’s. . .f’ccs and out-of-pockct cxpeiises incurred. . . 

[H]owcver. . .the indemnity herein set forth shall not apply to an Indemnified Person 
wlicre a court o i  competent jurisdiction has made a final dctcrniiiiation that such 
Indemniiied Person acted in a grossly negligent manncr or engaged in  willful miscoiiduct 
in the pcrformance of the scrvices hereunder which gave rise to the loss, claim, 
damage, liability, cost, or expense sought to be recovered licreunder (but pcndiiig any 
such final determination the indemnification and reimbursemcnt provisions hereinabovc 
set forth shall apply and the [DBC:] shall perform its obligations hereunder to 
reimburse Ladenburg. . .for its. . .expciises. . .as they occur) 

(Id, Ex 2, Appendix A )  

In the instant action, Ladenburg asscrts a counterclaim for a declaratoryjudgiiient that the 
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indemnification agreement cited, supra, is binding on the parties. Additionally, it allegcs that TIRC 

brcachcd the contract because it refuses to rcinihurse Ladenburg for thc lcgal fccs the latler has 

iiicurred in defending this disputc. Ladcnburg seeks summary j u d p e n t  pursuant to CPLR 32 12 in 

the instant motion, arguing that DBC must reimburse its legal fees as a matter of law. L)BC opposcs 

the motion and cross-moves undcr CPLR 32 12 as well, arguing that thc indcmnitication agrecinciit 

is not applicable to a legal dispute between it and Ladenburg. 

DISCUSSlON 

To obtaiii suniiiiary judgment, the movant inust establish its cause of action “sulkiently to 

warrant the court as a matter of law in directing judgnent’ in its favor (CPLK 3 Z f  2 [/?I), and i l  niiisl 

“set forth evidence that there is no factual issue” requiring an adjudication on the facts (ForwLsl 11 

Jcwish Guild,fiw lCze Blind, 3 NY3d 295, 3 IS [2004]). To dcfcat a sumriiaryjudgenient motion, thc 

opposing party must “show facts sufficicnt to rcquirc a trial of any issuc of fact” (CPLR 32.12 [h ] ) .  

Where the parties have plainly expressed their intent in writing, the meaning ofthe writing is to tx 

dctcrmined as a matter of law on the basis of it alone. (See, Chitnart Assoc. v I’cwl, 66 NY’d 570, 

572 11 9861.) “Clcar and conipletc writings should gcncrally bc cnforccd according to tlicir 

terms. . .” (C’oflins vE-Muginc, LLC, 291 AD 2d 350 [lst  Dcpt ZOOZ].) 

Ilcrc, thc agrccmcnt plaiiilyprovides the following: DBC is to indemnify Ladenburg fo r  any 

liabilities that may arise fi+oin the latter’s placement ofthe fornicr’s sccuritics. This indemnification 

also includes ationiey-fee reimbursement, which DRC is rcquired to do as L,adenI-,iirg i ticiirs said 

expenses. If it is ultimately determined that Ladenburg acted intentionally or recklcssly, DBC is riot 

required to reimburse Ladenburg. However, the agreement is silent as to the fees already reiiiibui-sed 

up until thc tinic a judgmcnt is rcndered. 
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The agreement, however, is not clear as to the type of suit to which it is applicable. While 

it pertains to suits arising out of thc DBC-Ladenburg contract, it does not expressly state that DRC 

must pay Ladenburg’s legal fees in coimectjoii with a suit against it. As is hcrc, when the subject- 

inattcr contract is ambiguous, its ineaiiiiig “must be construed most strongly against tht party who 

prepared it. . .” (.lacohson v Sassnwt~r, 66 N Y  2d 99 1 [ 19951.) Ladenburg is the agreeiiieiit’s drai’ti-cr-. 

In order to interpret tlic meaning of an ambiguous indemnity agreerncnt, the “words in ;I 

contract are to be construed to acliicve the apparent purpose of thc parties.” (IIoopcr. A.ssociatc.s Ltrl 

11 AGS Computers, Iric, 74 NY 2d 487 [1089].) Here, Gary Ncrlinger, DTX’s Chicf Exccutive 

Officer, attests that lie did iiot discuss the iiidemiiity agrccrnent with Ladenburg. (Ncr/i/7ger Aff”d rzt 

puge I ,  11 2) Rather, he read the agreement aiid intcrprcted it to mean that DI3C would indemnify 

Ladenburg for any claims brought against the latter by third parties. (Id.) With thc :imbiguous 

languagc and the parties’ di€Iercnt understandings, thc intention that this agreement would 

encompass claims belweeii the signatories is iiot manifcst. (See, Breed, Ahhott, cEr Moi-gm 11 lJzil/w, 

139 AD 2d 71 11‘’ Dcpt 19881.) Accordingly, it cannot be construed to apply in thc instant aclion. 

Morcover, if the drafting-party used language “susceptible to third-party claIms”, tlie 

agreemciit will be interpreted to apply only to those claims. (Hooper, suprcr.) C:onvcl-scly, if tlie 

wording used indeed reflects claims that may arise between the agrccnicnt’s signatories, thc 

indemnity would bc applicable thereto. Here, none of the sub-jccts covered by the indcmnification 

are “uncquivocally referable to claims between the parties themselves.” ( I d . )  liathei-, i t  discusses 

pcnding investigations or proceedings, which DBC reasonably argues r e h s  to invcstigntions 

conducted by regulatory institutions such as the U.S. Securitics and Exchaiigc Commission or the 

New York Stock Excliangc. Additionally, it indemnifies Ladcnburg even iP it is not ;I party to a 
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dispute. This sounds in third-party claims as well: a reasonablc intcrpretation is that i f n  third party 

comrncnccd an action against DBC with respect to its private placemcnt, the latter would not hold 

Ladeiiburg liable. I 

Finally, “indeinriification agrcenients are unenforceable as violativc of public policy [ wl-icn] 

tlicy purport tu indemnify a party for daniages flowing from thc intcntioiial causation of 

iIijury.”(/iustm v Niiigura MohuwkPower Corp, 66 NY 2d 674 19851.) While thc agrccriiciit docs 

contain a prnvisio that fees are not to bc paid if a court determiiics the indeiniiiiiid pal-ty actcd 

intentionally, rciinburscnients are neverthcless to be made 011 an ongoing basis prior to  such 

determination. Hcrc, all of DBC’s claims against Ladenburg are intentional torts. If Ladenburg’s 

argument was correct, and the aLTeeincnt is gcrrnane to the instant action, it would ncverthclcss fail 

because ofNew Ynrk’s public-policy. 

1 111 rcply. Ladenburg raises the issuc lor the first lime that the iiistrtiit actioii indeed involvcs ii hii-d-parly 
claim because Air Chhlc ,  ii Virginia-based company, is involved in the case’s factual hackgrourid. Hut Air C;ibIc is 
not a party to thc case. Ladenburg’s newly-raised iirguincnl is without mcrit. 

it is prticcdurally dcfcctivc. The allomcy who was to appcai- ti11 DUC’s behalf expci-icnccd ii fairlily-mcdical 
emergency, and nccdcd to iittcnd to her familiar duties. This Court accepts C‘ouiiscl’s I-CBSCIIIS, arid will i iot  clcny t l ic  
motion oii procedural grounds. 

2 In its rcply papers, 1,atienburg ohjccts to DBC’s cross-intition’s timcliness, and sccks ik clismissal bccausc 
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CONCLUSION 

For the foregoing reasons, it is hcreby 

ORDERED that Ladchurg's motion for partial summary judgment is dciiicd; and it is further 

ORDERED that DBC's cross-motion for partial summary judgment is grantcd. 

This shall constitutc this Court's decision and order. 

Date: August 7,2007 

Enter 
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