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SUPREME COURT OF THE STATE OF NEW Y O U  
COUN‘I’Y OF NEW YO=: 

ACE FIRE 13N13KKWIII‘I’EKS INSIJRANCE 
COMPANY, et. al., 

P A R 1  49 
-X _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ - - _ - - - - - _ - - - - - -  

P 1 ain ti Us 

the 

ACE Insurers) seck ajudicial determination as to the rights and obligations40f the parties in this 

declaratory j udgnient action with respect to insurancc coverage for underlying bodily injury 

c la im arising from exposure to silica, and asscrtcd against defkndants ITT Industries, Inc. (ITT) 

and 1J.S. Silica Corporation ([JSS), the successor to ITT’s former subsidiary, Peimsylvania Glass 

Sand Corporation (PGS, and collectively with USS, USS/PGS). The ACE Insurers also asscrt 

claims against inany of ITT’s and USS/PGS’s primary, umbrella and cxccss insurers. 

In a prcvious motion, IT‘T moved to sever and stay tlic contribution claiim of 

plaintiff PaciGc Employers Insurance Company (PEIC), one of the ACE Insurcrs, against ITT’s 

excess and umbrella insurers, in h o r  of a more comprchcnsive coverage action pending in 

California since 199 1 (the California Litigation). ‘J’hc California Litigation was filcd by TTT and 

involves inany o l  the same insurers and policies at issue in this action, including PHC and its 

afliliates. By decision and order dated July 19, 2006, this court granted ITT’s motion. 

The Outstmiling Clninz Relating to 64Eizdorsement 44 ” 

There is currently only onc claim involving TTT’s insurance currcntly pending in 
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this action: PEIC’s contractual obligation to indcmnify ITT, under Endorscrncnt 44 to PEIC’s 

policy SCG GO 690040-9, against silica-related loss arising from certain claims brought against 

PGS on or aftcr September 12, 1995 (the Silica Suits). ITT had initially assumed an obligation to 

iiideninily PGS for the Silica Suits on Scptember 12, 1985 when it sold the stock of PGS. PElC 

agreed to provide insurance coverage for that obligation by issuing Endorscmcnt 44 on 

September 13, 1985. IT‘I’s original iridemnity obligation was to last until Septcrnbcr 12, 1995. 

In 1995, l’l’1’’s indemnity obligation was extended for an additional ten years, until September 

12, 2005. 

ITT contends that YKlC’s Endorscnicnt 44 obligations were similarly extended 

until September 12, 2005. Lktwccn 1995 aiid 2005, ITT continued to submit its silica suit losses 

to PElC for reimbursement pursuant to Endorsement 44, and PEIC continued to pay for, at least 

in part, those losses. On August 24, 2005, PEIC‘ rcpudjated its obligations, and stated that it 

would no longer cover lrlT7s silica suit-rclatcd losses. PEJC claimed it ncvcr “consented” to 

indciniiify ITT lor silica-related suits filcd aftcr Scptcmbcr 12, 1995. 

The issuc of PCIC’s contractual obligation to indeimiify 1‘1’’I’ under Endorsement 

44 after September 12, 1995, is also before the California court in the California Litigation. On 

April 20, 2007, thc California Court issued an order granting partial sunirlnary judgment to ITT 

aiid against PEIC in that action (the California Court’s Order). The Calif‘omia Couit’s Ordcr 

addrcsscd arid resolved the merits of the central dispute at issue in the m e  claim involving UT’S 

iiisurance that remains cwrcntly pcnding iii the instant action - whctlicl- PEIC is obligated to 

provide covcragc to 1‘1T for 1‘TT’s payment of defense costs for the Silica Suits filed on or after 

Scptcnibcr 12, 1995 against USS, ITT’s former subsidiary. 
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ITT now nioves for an order, pursuant to CPLR 327, staying that one rcmaining 

claim in this action relating to TT’r’s insurance - the Endorsement 44 issue - pending thc 

outcome of the California J,itigation. For the reasons set forth below, ITT’s motion is granted. 

PROCEDURAL BACKGROUND 

The Instant Action 

On Jaiiuary 13, 2006, PEIC, along w i h  ils affiliates, excess insurers ACE Fire 

[Jndcnvritcrs Insuraiice Company, ACE Property & Casualty Company, and Century Iiideniiiity 

Company, all defendants in the prior-pcnding California J,itigation (collectively, PEIC), filed the 

instant action against (1) ITT; (2) insurers that issued over 230 primary, umbrella and/or excess 

insurances policies lo ITT between I967 and 1986; and (3) PGS, ITT’s former subsidiary. 

The complaint asserted five causes of action that constituted three separate 

disputes: (1 j the dispute between ITT and PEIC over PEIC’s obligations to ITT (causcs of actjon 

1, 2 , 4  and 5 ) ;  (2) a dispute between PEIC (a primary carrier) and its affiliates and excess and 

umbrella insurance carricrs that issucd covcragc to 1‘TT ovcr allocation of loss between primary 

and cxccss insurers (lburth cause of action); and (3) a dispute between PEIC and PGS ovcr silica 

suits other than tliosc covered by Endorsement 44 (causes of action 1,  3 and 4). 

1‘1”I’ prcviously filed two motions in the instant action pursuant to CPT,R 32 I I (a) 

(4), each of whicli sought a partial dismissal oftlie complaint. In its Grst motion, ITT iiiovcd to 

dismiss or, in the alternative, sever and stay those causes of action that related to PEIC’s 

contractual obligations under Endorsement 44, on the ground that those claims were already at 

issue in an earlier-filed action ITT had brought in Pennsylvania. Tn its second motion, ITT 

sought an order dismissing, or severing and staying, tlic complaint as to the insurers that issued 

3 

[* 4 ]



excess and unibrclla policies lo ITT. The second motion was premised, in part, on thc argument 

that dismissal was appropriate under CPLR 321 1 (a) (4) because almost all ofthe excess insurers 

and their policies (and issues raised by PEIC’s claims against them) were already at issue in the 

Calihrnia Litigation. 

This courl denied ITT’s first motion. ’l’hat decision is currently on appeal. 

In a July 19, 2006 decision, this court granted I?“l”s sccond motion, and severed 

and stayed, pursuant to CPLR 321 1 (a) (4), PKIC’s contribution claims against ITT’s excess and 

umbrella insurers i n  favor of the Caliibniia T,itigation. This court determined that this result was 

compelled becausc those claims: 

arise[] from the very same policies at issue in the Calif’ornia 
Litigation (ITT’s umbrella and excess coverage) and the very sanie 
type of claims (silica claims). In light of the iniportaiicc of 
conserving judicial resources, it makes no sense to duplicate the eflbrt 
of the California Court in this court, The whccl has already been 
invented; it need not be reinvented. 

Ace Fire Um’erwriters Ins. Co. v ITT Induslries, Inc., 4 Misc 3d 121 1(A), * 7 (Sup Ct, NY 

County 2 0 0 6), 

On November 20, 2006, this court further. expanded on its decision to grant IT’r’s 

second motion, and limited the issucs that it will dccjdc in this motion to “the riicaning, ct cctcra, 

of the primaiy policy issued by Pacific [Employers-/ Insuraiicc Company, Endorsement 44.” 

1,uttingcr Aff, Exh 2. This issuc is encompassed in the second cause of action in the complaint. 

With regard to the othcr issues raised by the complaint, this court deferred to the California 

Court. Id. Thus, the only issuc prcsently being adjudicated in lhis action is PEIC’s second cause 

of action for declaratory relicf regarding its obligations to provide coverage to ITT under 
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Endorscmcnt 44. 

The California Litigiitiun 

The California I Ajgation includes several related cases, including an action 

entitled Cannon Gfeclric, hnc. v AfliliutedFMIns. Co., in the Superior Court, County of Los 

Angclcs, Case No. BC 290354 (the 354 Case). In the 354 Case, I'TT seeks coverage f'or, among 

othcr things, bodily injury and personal injury claims causcd by cxposure to products containing 

silica sand and other material allegedly manufactured, sold, uscd or distributcd by TTT. On 

February 1, 2007, ITT f led  a motion for suminary adjudication against PEIC in the 354 Casc, 

seeking, iiitcr alia, a ruling that PEIC is required to reimburse d e l n s e  costs lbr the Silica Suits 

iiot only under Endorsemciit 44, but also under the general liability covcragc pai-ts of other 

primary policies issued by PEIC to I ' l ~ T  bctwccn 1977 and 1985. PEIC opposcd ITT's motion. 

On April 20, 2007, the Superior Court of California, County of 1,os Angeles 

(Lichtman, J.), issucd a decision granting a sumnary adjudication in favor of ITT that PEIC is 

required to rciniburse it for delense costs related to the Silica Suits. Specilkally, the California 

Court held, inter alia, that: 

1 .  Under the general liability sections of the policies at issue, PEIC has a current 

obligation to reiniburse ITT for the costs that ITT incurs on or after April 20, 2007, the date of 

the ordur, for the defense 01 silica-related suits ficld against I'I 'T; 

2. LJndcr the general liability sections of the policies at issue, PEIC has a cmreiit 

obligation to reimburse TTT for thc dcfciise of silica-related claims filed on or beforc September 

12, 2005 against PGS, which is an additional insured under the policies; and 

3. LJnder the contractual liability covcrage part and Ciidnrseincnt 44 of tlic 19x5 
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policy, PETC is obligated to reimburse ITT for the costs paid by I‘l’l’ prior to August 24, 2005 

(the date that PEIC repudiated its obligations) to reimburse PGS for the defense of silica-related 

suits. California llccision, at 1-3 (Luttinger AK, Exh 1).  

ln finding that PGS was also an insured under the gcneral liability provisions of 

the policies, Judge Lichtman rejected PEIC’s argument that it was not obligated to cover PGS 

because I‘I7’sold PGS in September 1985. Id. at 2. Judgc 1.ichtman hcld that “an insured docs 

not lose its vcstcd insurance status as a result of a stock salc” and that PEIC must bc hcld to its 

legal commitment to cover PGS regardless of thc fact that it was sold. Id. 

In finding that the contrachial liability coverage par& and hdorscmcnt 44 of the 

1985 policy also provide coverage for PGS’s delense costs reimbursed by ITT, Judge Lichtrnan 

re+jected PLIC’s argument that the contractual liability provision required it to cover only suits 

brought against ITT resulting From a breach of thc indcrnnity agrccrnent itsclf. fd. at 4. Judge 

Lichtman iiotcd that PEIC’s argument was supportcd neithcr by the languagc of the provision nor 

by thc fact that PEIC had treated the contract as though the contract obligatcd it to rcinibursc 

dcfciise costs or silica-rclatcd suits against PGS. Id. at 4-5. Judge Lichtman also held that PEIC 

was estopped fkoni asscrtiiig that its obligations under Endorsement 44 ended in 1995 because it 

waived its right to do so by continuing to pay the costs lor ten years beyond 1995. Id. at 5-6. 

Lastly, Judge 1,ichtman directed ITT “to notice a further hearing on the issue of the dollar 

arnount(s) owed.” fd. at 7. 

PEIC filed a petition seeking iriiniediatc appcllatc rcvicw of the California Churt’s 

Order. On July 3, 2006, the California Appellate Court ratified Judge Lichtnian’s dctcrnijiiatioii 

that PGIC is obligated under Endorsement 44 “to fund defense and other costs through and 
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including September 1 1, 2005.” l’hc Appellate Court, however, also issued an altcriiativc writ, 

finding that limited aspects of the order turned on disputed facts: 

As to the defense and othcr costs incurred in the future, there is a triable issue 
of matcrial fact as to whether defendant has waivcd or is estopped to assert 
the right to withhold payment for those matters. There is further a triable 
controversy as to whether there are any unpaid delense and other costs 
incurred prior to Septernbcr 12, 2005. 

7/3/07 Appellate Decision, at 1-2 (citation omitted). The writ ordered Judge Ljchtman to cithcr 

(a) vacate the April 20, 2007 ordcr, and enter a new and different order denying the motion based 

on Ihe existencc of these liinited factual disputes, or (b) show cause why a peremptory writ 

ordcring such action should not issuc. 

On July 6,2007, Judge Lichtman chosc to vacatc tlic April 20, 2007 order and 

entcr a new order denying I‘l’‘l’’s motion for partial sumnary judginciit. At thc .July 20, 2007 

status conference in the California Litigation, Judge Lichtmati agrecd with 1’17‘1’ and PEIC that the 

limited lactual disputes identified by the Appellate Court should immediately be set for trial. He 

ordered the partics to submit a proposed order severing these issues for trial, and also ordered 

ITT and PEIC to meet and c o n k  over the next 14 days to produce a pre-trial discovery plan. 

Accordingly, it is clear that the only remaining issue between the parties in the 

instant action -the Endorsement 44 issue - is on a fast track to trial in the California Court. 

DISCUSSION 

In light ofthe California Court’s Order, the subsequent affirmation by thc 

Calii’ornia Appellate Court that PElC is obligated under Giidorseinent 44 to fund defense aiid 

other costs through and including Septcinbcr 1 1, 2005, and the imminent trial of the disputed 

factual issues relating to Endorsement 44, the instant action should bc staycd pursuant to CPI,R 
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327, pcnding the outcome of the California Litigation. 

The doctrine of forum non convenicns “permits a court to stay or dismiss such 

actions where it is determined that thc action, although jurisdictionally sound, would be better 

adjudicated elsewherc.” Jslcimic Republic oj’lrun v Pahlavi, 62 NY2d 474, 47s-479 (1 9S4), cert 

denied 469 US 1 108 (1 985). The central focus of the forurn non conveniens inquiry is to ensure 

that trial will be convenient, and will bcst serve the ends of justice. See Piper Aircrufi C’o. v 

Rcyno, 454 US 235, 255 (1 98 1 >; Silver v Greut Am. Ins. C’o., 29 NY2d 356, 361 (1 972); C7upitol 

Currency Exch., N,  V, v Nntionul Westminster Bunk PLC‘, 155 F3d 603, 609 (2d Cir 1998), cwt 

denied 526 US 1067 (1999). If the balance of conveniences indicates that trial in the plaintiff’s 

chosen h u m  would bc unncccssarily burdensome for the defendant or the court, a dismissal or a 

stay is proper. See id+ 

In dctcmiining whether a stay may be “in the interest of substantial justice,” coiirts 

consider and balance various factors including: the availability of an adequate alternative foruni ; 

residency of thc parties; the potential hardship to the defendant; arid the burden on New York 

courts. See Lrlamic Repziblic oj‘lrun, 62 NY2d at 479; World Point Trading PTE, Lld. v C’redito 

Italiano, 225 AI32d 153, 157 (l‘, Depl 1996); Continental Ins. Co. v Polaris Indus. Parlners, 

L. P. ,  199 AD2d 222, 222 (1 Dcpt 1993). No single hctor is delerminative. Swfuty v Ruinbow 

IIeIicopt~r,~,  Inc., 22 1 AD2d 6 1 8, 6 19 (2d Dept 1 995). Indccd, thc “grcat advaiitagc” of CPT,R 

327 is “its flcxibility based upon the facts and circumstances of each case.” Islamic Republic of 

Ircin, 62 NY2d at 479. Whether to grant a niotion to stay on the ground of forum non conveniens 

is subject to thc discretion ofthe trial court. Gonznlez v l,ebensversicher,zrng AG, 304 AD2d 427, 

427 (1” Dept 2003), Iv denied 1 NY3d 506 (2004). In briel; the issue revolves around numerous 
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hcts i n  cadi specific case. 

A balaiicing of the factors indicates that, in the interests of substantial justice, this 

action should be stayed, pending determination of the California Litigation. Tlic California 

Court’s Order is a substantivc decision on the rncrits, wliich addrcsscd and resolves the central 

issuc that remains pending in the instant action. In addition, the California Appellate Court 

specifically ratified Judge Lichtinan’s findings as to that central issuc. Pursuant to the doctrines 

of rcs judicata and collateral estoppel, the California Court’s Order, as well as the outcome of the 

trial on the disputed factual issues, is likely to have a preclusive effect in this case. 

The only claim that is not stayed in the instant action is the second cause of action, 

which concerns the intcrprctatjon of the contractual liability coverage part and Endorsement 44. 

Several of thc issues resolved by the California Court’s Order directly concern the interpretation 

of the contractual liability coverage part a id  Endorsement 44. Specifically, thc California Court 

held, contrary to PEIC’s argument, that the contractual liability coverage part and khdorsement 

44 were not intcndcd to provide coverage for suits brought only against II’T resulting from a 

breach of thc indemnity agreement itselr, but were in fact intended to cover ITT’s indemnity 

obligation for claims brought against PGS. In addition, the California Court also held that PEIC 

is cstopped from asserting, as it does in Count 2, that its obligations under Endorsement 44 ended 

in 1985. Finally, the California Court also held that PHIC is obligated under the contractual 

liability coverage part and Endorsement 44 to reimburse TTT for the costs paid by ITT prior to 

August 24, 2005 to rcimbursc PGS for the dcfcnse of silica-rclatcd suits - undcr both the gencral 

liability coverage parts cxclusivcly within thc California Court’s jurisdiction and under tlic 

contractual liability coverage at issue in California and hcrc. 
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Tn its July 3, 2007 decision, the California Appcllate Court specifically ratified 

Judge Lichtnian’s dccision insofar as it determined that PEIC was obligated by Endorsement 44 

“to fund defense and other costs though September 1 1, 2005 ” (7/3/07 Appellate Decision, at 1). 

Although the Appellate Court found that thcrc were disputed issues of fact with rcspect to 

whether l+lC waivcd its light to withhold payment for future costs, and whether there were aiiy 

unpaid costs incurred prior to September 12, 2005, Judge Lichtnian determined that these limited 

hctual disputcs should be immediately set for trial. 

The potential futurc preclusive effect of the California Court’s Ordcr, as well as 

the trial of the disputed factual issues, mandates staying the single claim that remains pending in 

h i s  action in favor o l  the Calihrnia Litigation. See Stroock cf; Strnock & Lavun, LLP v KSW, 

Inc., 2001 WL 1682878 (Sup Ct, NY County 2001); see d r o  Minton v Mintnn, 277 AD2d 103, 

1 03 (1 ’‘ Dept 2000). 

Other relevant i‘actors under CPLK 327 also wcigli in favor of not permitting this 

action lo go forward in New York. ‘l’he Califoimia Court has grappled with the issues currently 

peiiding here sincc 1991. Given the duplicative nature of‘the actions, and the fact that trial is 

imminent in California, it would be uiiduly burdensome arid a waste 01 scarce judicial resources 

to rcquirc ITT to litigatc in both California and New York against the same advcrsarics. See 

LSarfii(y, 221 AD2d at 620. ‘Thus, a stay ol’this action pending resolution ofthe California 

Litigation will best serve the convenience of the parties and preserve judicial resources. 

I n  its opposition, I’EIC offers 110 rcason why this court should duplicate the 

Calilornia Court’s effort by re-litigating the same issuc hcrc - thc scope of PEIC’s coverage 

obligations under Fhdorseinent 44 ibr post-Septembcr 1995 Silica Suits. In addition, PEIC’s 
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argument that ITT's motion should be denied because it previously moved to stay pursuant to 

CPLR 321 1 (a) (4) is without merit. A party that unsuccessfully moves to dismiss pursuant to 

CPLR 321 1 is not precluded froin making a later motion to dismiss or stay the action pursuant to 

CPLR 327. Harp v Malyn, 166 AD2d 848, 849 (3d Dept 1990). Moreover, thc grounds upon 

which ITT makes the instant motion (the California Court's Order and the Appcllale Court's 
I 

I have litigated thesc very issues in California, before the issues were raised here. Such a lengthy 

ratiiication of the Endorsement 44 issue) did not exist when ITT brought its prior motion under 

I history of litigation outweighs the normal hesitation of denying a plaintiff its choice of courts in 

CPLR 321 1 (a) (4). Thc court has taken into account the great length of time that thc parties 

I which to litigate, 

The court has considercd the rcmaining argu&nt finds them to be without 
/ 

d 
kL, p ,%.? 

r r r ,  *. 
merit. 

'] $ 

"?" 2 7 Q7 
Accordingly, it is 

ORDERED that the motion of defendant &%&uustries, Inc. is granted, and this 
r 

1 

I * I  

action is sevcred and stayed, pending resolution of the California Litigation, with 'dpect to the 

issuc of. plaintiff Pacific Employers Insurance Company's contractual obligation to indemnify 

ITT, undcr Endorsement 44 to PEIC's policy SCG GO 690040-9, against silica-rclated loss 

arising from the Silica Suits, as set forth in Count 2 of the complaint. 

Dated: August 15,2007 

". 

ENTER: 
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