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The following papers, numbered 1 to were read on this motion to/fo 

PAPERS NUMBERED 

~. 

Notice of Motion/ Order to Show Cause - Affidavits - 

Answering Affidavits - Exhibits 

Replying Affidavits - .~. ” 

Cross-Motion: r.1 Yes No 

Upon the foregoing papers, it is ordered that this motion ’ 

Plaintiff, Java Enterpriscs, INC., (“Java”) m v c s  

declaration that defendants, Gideoii and Sarah Gai-tner (collectively, the “Gartners”) are 

in dcfault OII a rcal estate contract, an ordcr directing escrow agent Loeb, Block & 

Partners LI,P (“Loeb”) to pay over to Java the down payment made by the Gartners 011 

account of the Contract with intercst accrued tlicreon, and dismissal of the Gartiler’s 

counterclaims against Plaintiff. Defendants oppose Plaintiff’s motion arguing that 

disputes over matcrial issues of fact as to tlic seller’s performance of thc contract 

preclude suiniiiary judgmcnt. Plaiiitilrs motion for summary judgment is granted. 

hi 2004, Plaintif€ owned apartment 72-C located at 146 West 57”’ Street, New 

York, NY (the “apartnicnt”). The Cr‘ar-tncrs owned apai-tments 72-A, 72-E, and 72-D. On 

or about August 12, 2004, the Gartricrs entered into a contract with Plaintiff to purchase 
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72-C fi-)r $ 1  ,SOO,OOO.OO. The down paynient 01' $1 RO,OOO.OO was placed into an intercst- 

bearing escrow account with Locb. Tlic contract providcd that Plaintiff would retain the 

dowm paynicnt plus acciued interest if the Gartners dcfciulted and that a closing would be 

held on or about September 28, 2004, but timc was not made of thc essence. 

'I'lie Gai-tiiers agrced to take thc apartment in thc condition it was in on tlie date of 

the contract subject to nor ind  use, wear and tear betwecri the date of the contract and the 

closing. 'rhe closing dale was mutually postponed until October 7, 2004. Paragraph 44 

of the contract cntitled the Garlriers to make a final inspection of the apartment within 48 

hours prior to closing. The Gartncrs personally inspected the apartment on the morning 

of the closing aiid then cancclled the closing. The Gartners allege the apartment was 

datiiagcd as B rcsiilt of PlaintiWs rernoval of its furniture, furnishings, and other personal 

property which was not includcd i n  tlie sale. 

Plaintiff sent a letter 011. October 7, 2004 seeking specifics as to the allcged 

damage cloiie to thc apaitment. Aftcr not recciviiig a response to said lctter, Plaintiff sent 

another letter on October 13, 2004 stating tlicy have iiispccted the apartment and have 

found it  to be I~rool-11 clcan aiid in good condition and rescheduled the closing for October 

28, 2004 with tiinc now of the essence. In a letter datcd October 22, 2004, Loeb wrote 

they werc infoiined that thc purchasers were trying to determine how and when they will 

hc ablc to closc and that Sellcr withdraws the October 13, 2004 letter by which thc time 

for closing was set for- October 28, 2004. The letter Lurther statcd that Seller expects a 

clear written proposal rroin purchaser o r  their counscl to be rcceived by Scller's couiisel 

by 3:OOpm 011 October 25, 2004. On Novcinbcr 5 ,  2004, aftcr rcceiviiig no substantivc 

and rlefinitivc rcspoiise, 1,oeb sent LI letter to lhc Gartners informing them the closing was 
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reschcduled I‘or L)eceinber I ,  2004 and t ime  was ol‘the esscnce. The letter included that 

i f  the Gartners failcd to appear at  set closing, they would be in default of thcir obligations 

under the contract, tlic down payment would be demandcd and paid to the seller as 

liquidated damages aiid the contract would be deemed cancelled. 

In ai1 e-mail datcd Noveiiiber 18, 2004, co-clekndant, Gideon, stated that hc and 

his wife did not expect to closc on Dcceiiiber I ,  2004. He also wrotc that “when we saw 

72-C on closing day (referring to tlic closing scheduled for Octobcr 7, 2004), we realizcd 

that the cost of “improving” 72-C lo our standards would be substantially inore than wc 

had cxpcctcd.” Gideon also recognizcd thal in aiiticipatjon of not closing on December 

1, 2004 by contract, tlic Gartilers would losc their down payment of $180,000.00. On 

Decembcr I , 2004, Plaintif’I‘ attended the closing whereas the Gartners failed to appear. 

Pursuant to the contract, Locb was peiiiiitted to rclcase the escrow only upon the consent 

of thc parties or by order of a court. The Gai-tners would not consent to the relcase of the 

escrow and Loeb notified Plaintiff that it iieeded to obtain a court order to attain thc 

escrow. 

‘The issuc before the court is whethcr tlic Gartners were in dcfault of the real 

estate contract for failing to appear at the Llecembcr 1 ,  2004 closing and if so, is Plaintiff 

entitled to keep tlic down payiucnt inclusive of acctucd interest as liquidated damages. 

Thc bur-rlcn as sumiiiury judgincnt inovaiit is to establish a prima facie entitlement 

to judgmenl ;IS a rnattcr of law by tciidering evidencc sufficient to eliminate any material 

factual issiics froin the cnsc. G‘rcww v. C‘orbis ,Sygmn, 28 1 A.D.2d 239 ( lst Dcpt. 2001). 

PlaintiIl‘has established a priiua facie entitlement tu summary judgment by showing their 

ciitifletiieiit tu the down pnymcnt uiidci- thc contract for sale of apartineiit 72-C. 
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Where tlie intention of the paitics may be gathered from the four corners of the 

instrument, interpretation of tlie contract is a qucstion of law, and no trial is necessary to 

deterniirio the legal effect of the contract. Ru~e/76eig  v. Dcrvidge Data Systems Cor-. ,  

215 A.D.2d 191, 193. The ternis ofthe contract for sale ofapartment 72-C are clear and 

unanibigiious I-cgarding defaults and rcmcdies. Specifically, paragraph I3 titled 

“Del‘aults and Reiiiedies” stalcs that “if I’iirchaser defaults liercunder, Sellcr’s solc 

remcciy shall be to rctain the down payment as ljqiiidntcs damages ... and the down 

pnyment conslitules n fair and rcasoriablc amount of damagcs under thc circumstances 

and is not ;I pcrialty.” Both Plaintiff and thc Crartncrs agrecd to thc amount of 

$180,000.00 ;IS being the down paynent for the yurchasc of the apartment and that is 

would be kcpt by Plaintiff as liquidatcd dai-nages in the event the Gartners default on the 

contract. Wlietlier or not 1)laiiitiftkiicw of thc Gaitncrs intent to combine all four 

apartments is irrclevant. The only intention rclevant to this case is thc intcntioii of the 

parties to bc bound by the contract and its unambiguous terms. 

Wberc the parties have by their agreement exprcssly made time of thc essence, 

failure to perfonn on the specified date constitutes a default. Grcto v. Burker 33 

Associutm, 161 A.D.2d 109 ( I  Dept. 1990). Since September 28, 2004 until Dccember 

I ,  2004, the closing date for apartment 72-C has been rcschcdulcd on four separate 

occasions wherc three of thc four closiiig werc rescheduled to accoinmodatc thc Gartners. 

Plaintiff sent a Ictlei- to the Garlncrs rcschediiling the closing for October 28, 2004 stating 

that tiinc w~is  of the cssciice. In response, the Gartiiers requested morc time and Plaintiff 

again, postponed thc closing until December I ,  2004 cxplicitly stating that tirnc is of thc 

essence. On the date o l  said closing, Plaintiff attended the closiiig wherc the Gartners 
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failed to appcar. The Ch-tners received notice of the rescheduled closing and that time 

was of tlic essence thiis tlicir failure to appcnr constitutes a default. 

Not only are the Gartilers allegation of damage donc to the apartment prior to 

closing unIouiided, tlicy arc also overshadowcd by Gideon’s cmail anticipating not 

appearing for tlic Deceniber I ’[ closiiig because of t‘inancial restrictions. The email stated 

the cost of rciiovatiiig the apartnieiit 10 rhc Gcwt/zcr.Y slicnu’urd was too expensive for 

them, not the cost ofJdxiTig any alleged darnage done to thc apartment by Plaintiff. 

Pursuant to piiragraph 10 o l  the contract, tlic Gartilers havc had the opportunity to inspect 

the apartment iind agreed to accept it as is. 

The Gattiicrs submitted a report crcated by architects (the “report”), Toba and 

Paik, noting tlic architect’s observations of the apartment upon their inspection of it. The 

report incliidcti an cvaluation of the entry bath, kitchen, living room, hallway closet, 

guest bath, guest bedrooin, master closet, inaster bath, and master bedroom. All nine (9) 

sub-headings are accompaiiicd by brief description of alleged defects and recommended 

rcpairs. E:,acli and evcry allcgcd dcfect is in regards to poor installation, wearing and 

tcaring h i i i  use, stains and soils, cxposed wiring arid rcplaciiig the old with tlic iicw. No 

wherc i n  thc i q o r t  did it list damage as a result ofreinoval of fin-niture, furnishings or 

pcrso~ial prol~crly. ‘ ihc architect's report lists observations that were in plain vicw of the 

apartinelit m d  did not rcquirc effort to observe. Thc observations were not of tlic 

Gartilers aiid considering it was thc obsci-vations of thc architect, the court suggest thc 

apartment was inspected fiuin thc perspective of rernodeling/reiiovating the apartment to 

suit tlic Gartners intentions of mcrging all four apiirtments. 
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Noncthcless, Plaintiff was not givcii the opportunity to address any defects and/or 

darnagc thc Chtnet-s allcged was presciit in the apartment on the morning of October 7, 

2004 beciuisc they were ncver givcn notice of specitic damagc(s). In fact, the Gartners 

iievcr rcsponclcd to Plaiiitil’fs 1-equest to be providcd with a list of the damages the 

Gartncrs theiiisclves obscrvcd. Furthcmiure the Gartners nevcr mentioned any damages 

in thc e-mai I to Plaintiff and the Gartners’ attorney nevcr mentioned the architects report 

in conjunction with thc claim ofdamages. (Jpon C;ideoii’s own admission of failurc to 

appear for closing due to finaiicial reasons and lack of evidence supporting alleged 

clamages, 211 I allcgations against Plaintif[ for breach of contract are dismissed with 

prejiidicc. 

Accordingly, lJlaititifKs inotion fo r  s~imiiiary judgment is grantcd and thercforc 

Plaintiff is entitlcd to thc down pyment  plus intercst as liquidated damages under the 

contract. Ttic Gartners arc in c l e h l t  of the contract and Loeb i s  hcreby ordercd to 

delivcr thc down payment with inkrest to Plaintiff. ‘The Gartners’ counterclaims against 

Plai 11 tiff art: cl i s missed wi t 11 pi-ejud i ce . 

Dated: 

[* 6 ]


