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IJpoii the toll( u mg piper5 numbered I to 16 read on this motion for summary iudvment ; Notice of Motion/ Order to 
$hou ( ’ au~e  Luid qqior t ing  p q e i s  , Notice of Cross Motion and supporting papers -; Answering Affidavits and 
~iippcirtiiig p,ipt~-. 10 1 1 , licplyiiig Affidavits aiid supporting papers 12 - 15 , Othei 16 , (v 

1 - 9 

Y t q - l p o * r * * m )  i t  I \ .  

ORDERED that this motion by defendant County of Suffolk for summary judgment dismissing the 
coiiil’laint and any cross claims against it, is granted; and it is fLirther 

ORDERED that the plaintiffs’ action against any reniainiiig defendants is severed and continued. 

l’hi., I :in zictinri to recover damages for personal iiijuries allegedly sustained by plaintiff Gail 
M a f l ~  when she tripped and fell on a sidewalk in the parking lot at the Deer Park Long Island Railroad 
Station o n  Fehr-uat-J 18, 2000 Her husband, plaintiff Anthony Maffai, seeks damages for the loss of 
\crvi(:e\ Tlie complaint a1 leges that plaintiff Gail Maffai fell due to the broken, uneven, protruding, 
CI acled ancl I Lilted cernent paving. The coinplaint also alleges that defendant County of Suffolk 
(here inafter ‘‘1 lie ( ounty’? owned, maintained, operated, and controlled the premises. 
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Tile (’oiitity now moves for summary judgment dismissing the complaint based upon the fact that it 
had no pr$or writtet: noticc of the alleged defective condition. The County alleges that there is good cause 
for tlie siilitiits~ioi- of thi!, motion later than one hundred twenty days after the filing of the plaintiffs’ note 
of I SSLIS. T h c  County maintains that I t  would have raised lack of prior written notice in its earlier summary 
Judl;ment mot ion .  I t  expLiins that it was precluded from doing so based upon a decision of the Hon. Paul J. 
Bai’jley, J i - .  datctl May 30,  2006, who had, in effect, stricken its eighth affirmative defense for failure to 
con iply wit1 I dis~:overy demands. The County alleges that the Appellate Division, Second Department, in a 
decision daied J;iii~i:ity 23, 2007, has reversed the decision of Justice Baisley, so that its eighth affirmative 
deti-nse is nou I :\ ii et!. 

‘The C ouiit:\i’s eighth affirmative defense provides, “This action is barred as against the defendant 
County ot Suffolk for luck of prior written notice to the County of the defective condition, pursuant to 
Sec l~o i -~  CX-2 4 ot‘ihe Suffolk County Charter.” The County claims that based upon the plaintiffs notice of 
claim m d  ccmplaint, a search was conducted concerning prior written notice of the alleged defect. 
Spei:ifical,y. the C ounty submits the affidavit of Richard Bloch, an Investigator in the office of the County 
Attc rney. \ / l r  Hioch alleges that his duties require him to maintain records of all written complaints 
c o n c w n i n g  ‘illeged defects pursuant to gC8-2A. He alleges that he has searched the County’s records with 
regard 10 romplaints of ail alleged uneven and cracked sidewalk at tlie Deer Park Train Station on or at any 
time prior to I~ebruai-y 18, 2000. He states, “A review of my search reveals that the County of Suffolk was 
not in receipt o f  ;my wrtttcii notice or written complaints concerning the alleged defective condition of said 
4idcwaIk.” ‘Phc t_‘ounty contends that based upon the affidavit of Richard Bloch, it is clear that no prior 
writlen noticc of ;i defect or in-cgularity was received at any time prior to the date of the accident, and since 
the 1 )laintiff>, i’annot establish prior written notice, summary judgment in favor of the County is warranted. 

Tlic ~~IaintilYs oppose this motion. They contend that the reversal by the Appellate Division of 
Jusricc Batsley‘:, decisioii and the County’s resurrected defenses require that this case be “uncertified” and 
rein ncied 11; cl\ to the IAS Part for further discovery. They argue that they did not waive discovery when 
they tiled thc not(: of issuc‘. The plaintiffs claim that there was no need to complain about lack of 
cliscovery lmause there were no liability defenses in the case at the time the action was certified ready for 
t r i l l  The pL~iriti1Ts allege that now that the County’s answer has been resurrected, there remain numerous 
discovciy deficiencies. In support, the plaintiffs submit a decision of the Hon. Paul J. Baisley, Jr., dated 
May 17 X W .  \% herein Justice Baisley denied the County’s prior motion for summary judgment with leave 
to  rcnew bilsctl upon the plaintiffs need for materials in its “FOIL” request and the plaintiffs’ desire for an 
e ~ a n  iination 5efore trial o f  Richard Bloch. The plaintiffs assert that the status of such discovery 
de ficiencle5 ias tiel been affected by the Appellate Division’s decision. They request that the County’s 
niotioii for ~ii~nm;iry.~udgnient be denied, the note of issue be vacated, and the case be remanded back to 
tht. I \S  par^ Ior tlirllier proceedings. 

i i i i e i a i i v ,  die court iinda that die County has shown good cause pursuant to CPLR 3212(aj for its 
&la\ in making th i , ,  ~uniniary judgment motion (see, Brill v City of New York, 2 NY3d 648, 781 NYS2d 
26 1 1 2004l (‘irstw v Hnnzsciiz Cory., 34 AD3d 616, 826 NYS2d 89 [2006]). The fact that its eighth 
affiri 1ianvc d,:t‘enk,c h:id been stricken from its answer when it made its prior summary judgment motion, 
and t iat such ;iftimatice defense has now been reinstated, is a satisfactory explanation for the 
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untinicl int:s:> 

With r e p r d  to the merits of the County’s motion, it is well settled that where a municipality has 
enacted a prior jvritten notice statute, it may not be subjected to liability for injuries caused by a defective 
roadway or sidewalk unlcss either it has received prior written notice of the defect or an exception to the 
prior written noticz requirement applies (Cettdules v City of New York, 25 AD3d 579, 807 NYS2d 414 
(20061: Gurrzenntulker v ltzcurporuted Vilf. of Port Jejjersotz, 18 AD3d 703, 795 NYS2d 744 [2005]). 
Her(-, the (-’t )tint!/ has established its entitlement to summary judgment by demonstrating, through the 
;it’fitlavit of’ i t >  tnvc~sttgator and keeper of records, that it did not have prior written notice of the alleged 
dcikctnve sicit‘w;11h as  required by the Suffolk County Charter, gC8-2A (Lysohir v County of Sujyulk, 10 
4 D  3d 6 3 8 ,  - ’ % I  ’\J‘IS2d ti93 [2004]). 

Alt hougk an exceptioii to the prior written notice requirement exists when a municipality creates the 
tiefcctive cwiiditioii by an affirmative act of negligence, the plaintiffs’ opposition papers are insufficient to 
ratst: a triab c‘ IS\UL‘ of fact as to whether the sidewalk defect was created by the County’s affirmative 
ncgligencc‘ ( \oc i .  Cerir/ri/es v City of New York, supra). Rather, the plaintiffs’ opposition papers simply 
make refei e ice 1,)  disco^ ery deficiencies” wliicli the court construes as a request for relief under CPLR 
-12 I .!(t). This st:itutnry pi ovision provides that. “[s]hould it appear from affidavits submitted in opposition 
to the niotioii t h a t  f’acts ehsential to justify opposition may exist but cannot then be stated, the court may 
deny the n i o t i o i i  01 niay order a continuancc to permit affidavits to be obtained or disclosure to be had and 
ma? male v i L - h  cbther order as may be just.” However, relief pursuant to CPLR 3212(f) is not available to 
toredall siininiar)‘ iudgnient where the request for additional discovery is nothing more than a fishing 
expedition ( Win FF7zun Ock v City of New York, 34 AD3d 542, 824 NYS2d 651 [2006]). While CPLR 
32 1 I!( f )  pern t i ts ;I party opposing a summary judgment motion to obtain discovery under certain 
circunistaixxs, i t  should not be resorted to where there has been a failure to demonstrate that the discovery 
sou@it notild prodlice relevant evidence to support a plaintiffs allegations (Riddy v HSBC USA, Inc., 21 
iZD.3d 465 709 Nl’S2d 74 1 r20051). 

[ t i  t h . .  c i : e  the plaintiffs fail to clearly specify what information they seek to procure to oppose this 
n i o t i  on, and ill1 I to  identifi the sources of such information (see, Kracker v Spartun Chemical Cu., 183 
AD2d 8 10. Z 8 5  N l  S2ti 2 I6 I 19921; Higgitt, Opposing Stmnzary Judgment Motions under CPLR 3212fl, 
NYI J, (lctol-cr 17’- 2005, &Lt 4, ~01.4). They merely point to the decision of Justice Baisley dated May 17, 
2004, wheie 11 siiiiixiiciry judgment had been denied to the County, with leave to renew, to permit the 
plaintitfs to conduct ; i n  examination before trial of Richard Bloch and to receive a response to their “FOIL” 
rccliicst. Although thc plaintiffs allege that they did not complain about discovery deficiencies when the 
C;IX was c1:r.i fieti becausc the County’s defenses were stricken from its answer, these defenses were not 
\mc.l;eii unfn May 10-  2006, more than two years after the plaintiffs were given the opportunity to complete 
thscclverv. ’The plariitiffs fhi l  to provide any explanation as to why an examination before trial of Mr. 
Eloc I. if  hc. i i  thc st)urce o f  information needed, was not conducted within that two year period. Summary 
jiiclgineiit crititiot -7e dcfcated on the ground that discovery is needed, where the party advancing such 
arguiiieiit ha:, I.ailed to asccx-tain the facts due to his or her own inaction (Karakustus v Avis Rent A Cur 
Systmzs, 30 1 i l I ) Z c i  633, 756 NYS2d 61 [2003]). Moreover, as to the plaintiffs’ remaining discovery 
dem: nds. t l i t  4ppeilate Division, in its decision dated January 23, 2007, found, “The record demonstrates 
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tliar the appcl i a n i  j the County] substantially complied with outstanding discovery requests, and was unable 
to producc ccrtaiii docul-rients because they did not exist or were not in its possession” (Maffai v Couizty of 
Suf,fulk, .. 36 AD.:\d 765,766; 829 NYS2d 566, 567 [2007]). Thus, the plaintiffs herein have completely 
failed to demonmatc l m v k  further discovery might reveal the existence of facts which would warrant the 
den ial of sumniarq j udgrnent (Honze Savings Bank v Artlzzirkill Associates, 173 AD2d 776, 570 NYS2d 
644 [ 109 1 1: (ippxil  tli.wzis.sed, 78 NY2d 107 1). 

A c  cI .)rdt~~~giy.  the County’s motion for summary judgment dismissing the complaint and cross 
claims againht 11 i s  granted. 

FINAL DISPOSITION X N N-F ALDISPOSITION 
___ Y . 2  

J.S.C. 
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