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Robert P. Tusa, Esq. 
898 Veterans Memorial Highway, Suite 320 
Hauppauge, NY 1 1788 
Attorney for Defendant Manuela Wisdom: 
Russo & Apoznanski 
875 Merrick Avenue 
Westbury, NY 1 1590 

- .~ _ _ _ _ _ _ _ _ _  Bay Shore, NY 11706 

i lpon the following papers numbering 1 to 20 read upon these motions for summary 
-1 Ildgl11,:Ilr : 

Notice 01. Mot ion  a i d  supporting papers 1 - 6; 
Notice o ~ ’ ~ ‘ r o s ~  Motion and supporting papers 7 - 9; 
Notice oI’ Motion  a i i d  supporting papers 10 - 12; 
Affidavil I I I  Opposition and supporting papers 13 - 18; 
Reply AWi(tavits and suppoi-ting papers 19 - 20; it is 

OKDEKEL) that this motion by defendant, Natalie Scettini (005) and cross motion by 
deiknd,iiil blanuela Wisdom (006) for an order pursuant to CPLR 32 12 granting summary 
jiidgnil:iit 111 l a b  or 01’ defendants dismissing plaintiffs’ complaint on the ground that plaintiffs 
havc not \ti\t,iinccl ;li serious injury as defined by Insurance Law 5 102(d) is granted; and it is 
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fi I r th L‘ I 

OHDEKEL) that this action is dismissed; and it is further 

OIWEKEL) that this motion by defendant, Manuela Wisdom (007) for an order pursuant 
t o  Cl’Lli 32 12 grani ing summary judgment in favor of said defendant on the issue of liability is 
dclllcci ;is ll1OOl. 

I I i i >  ih an  action to recover damages for personal injuries allegedly sustained by 
plainli tl5. J;IQ C’eswian (“Cessnian”) and Richard Peterson (“Peterson”) in a motor vehicle 
~ i c ~  ideiii t i i t i t  occurrcd on June 16, 2003. The accident allegedly occurred when, while stopped at 
d red I $ i t ,  tlic ~eh ic l e ,  i n  which Cessnian was driving and which Peterson was a passenger, was 
lilt i n  the real by t h y  vehicle driven by defendant Manuela Wisdom. At the time of the accident, 
the Wisdoni \iehiclc was also stopped at a red light when it was hit in the rear by the vehicle 
driben hy defendant Natalie Scettini. The impact from the first impact then pushed the Wisdom 
bc11Iclc 11110 thc ~ ‘es sman  vehicle. 

I lclciidants 110w move for an order pursuant to CPLR 32 12 granting summary judgment 
disiiiiShiiis tlie complaint on the ground that neither plaintiff sustained a “serious injury” as 
dcfiiicli 1-)> 1i)hiir;incc LAW $5 102(d). 

IIl\tiriiIicc Law $ 5  102 (d) defines “serious injury” as “a personal injury which 
I Csiilts i n  death; disinembernient; significant disfigurement; a fracture; loss of a 
IetLi5, permanent loss of use o f a  body organ, member, function or system; 
pei manent consequential limitation of use of a body organ or member, significant 
I i n 1  1 tation of’ i i x  of a body fhnction or system; or a niedically determined iiijury 
I ) I  imp;iirment of a non-permanent nature which prevents the injured person froin 
pel  t‘orming substantially all of the material acts which constitute such person’s 
iisiicll and customary daily activities for not less than ninety days during the one 
iiutidi ed ciglity days immediately following the occurrence of the injury or 
1 rllJ~all-mcnt.” 

In I 11s 13111 01 Pxticulars, Cessman alleges the following injuries: disc bulges, cervical 
spine < , p i  sin, tiior X I C  spine sprain and post traumatic headaches. Cessman claims that such 
i n 1  LII I C \  i ~ L ~ ~ i s e  diffiicss, numbness, headaches, discomfort, restriction of motion, limitation of 
niovci [ lent  . ind loss of use and function of the injured portion of plaintiffs body. 

Llefendants established a prima facie entitlement to summary judgment by tlie 
subnil s,sion o f  die al’firnicd report of Warren Cohen, M.D. which indicates that plaintiff did not 
sul’ti-i ‘I x i  inti\ injury within the meaning of Insurance Law $5102(d) (see Young v. 
C araniciiiic<i, 7 5 5  AD2d 263, 755 NYS2d 263 [2d Dept. 20031). More specifically, Dr. Cohen’s 
rcpoi-t indic.arcs t h a t  all testing was negative, including all range of motion tests. In opposition to 
th i s  i11#)1 ion. plaintif’f.C‘essmaii submits the affirmed report of Maria Herrera, M.D. which is 
insiil‘licienl 10 r-ai\e a triable issue of fact. 
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In hci report, Dr. Herrera indicates that she first examined Cessnian on June 16, 2003 and 
latci o i l  I u l c  17, 2003 She also refers to office notes of her colleague, Dr. Ravinovici, who 
appai c 1111 11 c a ~ e d  (’essman fi-om July 2003 through October 2003. In her report, Dr. Herrera 
noted h i t  lici cuniination of Cessnian on March 1, 2007 revealed no range of motion deficits in 
C‘essiii,iti’s 

that, 
indic‘itcs range of motion deficits in Cessnian’s lumbar spine with respect to flexion and 
cxtensioii ,ind that tcnderness was absent. Dr. Herrera concludes that “The patient has reached 
iiiauinial medical inapro\cnient. Based on the patient’s history, review of records and physical 
e w i i  t i i i d i i i p .  i t  IS my medical opinion the patient is moderately partially disabled with regards 
111s he,idaclie\ and niildly disabled respect his med-back pain and due to the passage of time 
\iiioc [hi. ,iccicicnt. his disability IS pcrnianent.” 

ical q3ine and that tenderness was absent on palpation. She further indicated 
i t l i  rczpcct to C‘essman’s thoracic spine, that tenderness was absent on palpation. She 

l i  iitrally the court notes that nothing in Dr. Herrera’s report indicates that Cessnian 
siiffei-cd ;I “wrious injury” as defined by tlie Insurance Law. While it is not clear under which 
dcfinit 011 of \erioub iiijury Cessman seeks to recover damages, Dr. Herrera’s report fails to 
iiidic,itc that he sufkred “death; dismemberment; significant disfigurement; a fracture; loss of a 
fctus. I)ei-m8incnt loss of iisc of a body organ, member, fuiiction or system; permanelit 
consc.c~ucnticil limitation of use o f a  body organ or member, significant limitation of use of a 
h d y  tiiirctroii or system; or a medically determined injury or impairment of a non-pernianent 
nature \\ 1iic.h prevents the injured person from performing substantially all of the material acts 
whrch :on\t itute such person’s usual and customary daily activities for not less than ninety days 
during tlte onc hundred eighty days immediately following the occurrence of the injury or 
iriipaiiiiicnt ” I<ather by her own words, Cessman’s disability to his back is, while permanent is 
“mild.” Slic clocs not claim that this permanent disability is a “loss of use” of that body organ or 
mcmlx r N o r  cloes she claim it constitutes a consequential limitation. 

In a111 evcni. while Dr. Herrera found certain limitations in Cessmaii’s range of motion of 
the liiii~bai~ jplne, there IS no competent medical evidence showing similar range of motion 
deficits contemporancous with the accident (see Bestman v. Seymour, 41 AD3d629, 838 NYS2d 
64:l [Ztf  Dept  2007]). Moreover, Dr. Herrera relies on unsworn reports of other physicians (see 
__ 1 1 0 ~ ~  L .  1Peleeba, 35 AD3d 798, 828 NYS2d 443 [2d Dept. 20061). Finally, neither Dr. 
I-lei-rcra o r  (_‘esxman explain the gap in treatment form October 2003 until March 2007 (see 
Bestmaii \ , Scqmoiir, ___ 4 1 AD3d supra). 

\ f r i t  h respect to Cessnian’s headaches, there is nothing in Dr. Hei-rera’s report to causally 
connect a n y  headaches with the accident. According to tlie report of Dr. Stephen Hershowitz, 
the MP.1 tab cii on Scptember 25, 2003 indicated only “miiiiiiial periventricular areas of increased 
signal intcnsir y ,  representing a non-specific finding that can be seen in patients with migraine 
ht:adacIics ” 131.. Hershowitz does not connect such headaches to tlie accident and there are no 
contcn‘l)or;iii~’otis medical repoits indicating that Cessnian suffered a concussion in the accident. 

Since Cessman Failed to submit competent medical evidence of injury, his self-serving 
aflidavil regarding pain is insufficient to establish that he suffered a serious injury in the accident 
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011 .lune* I O .  2003 (sce Felix v. New York Citv Transit Authority, 32 AD3d 527, 819 NYS2d 835 
12t-I L k \ N .  20(161). 

LVitli icxpect to Peterson, i n  his Bill of Particulars, he alleges the following injuries: 
11t:rnimd discs at C4-5 and C.5-6; cervical spine sprain, herniated discs at L4-5 and L5-S1 with 
flattenins o1’thc \central aspect of the thecal sac at said levels, disc bulges at L3-4, lumbar spine 
qmi 11, t l i o r x i c  spine sprain and post traumatic headaches. Peterson claims that such injuries 
cause st I ftiies >, i i  11 nibness, headaches, discomfort, restriction of motion, limitation of movement 
a i d  loss ot’ i-ise and function of the injured portion of plaintiffs body. 

1 1 i(Iciicc of .i disc herniation alone is insufficient to establish a serious injury under the 
Ii~siir,ii icc 1 a\\ ~ rathei- to constitute a serious injury, a disc herniation must be accompanied by 
objcc~i vc C\ ideiicc of the alleged physical limitations resulting from the disc injury (see eg 
Kcwse L N c \ v  York Transit Authority, 16 AD3d 24, 789 NYS2d 281 [2d Dept. 20051). “In 
order to p r o v ~ s  the extent or degree of physical limitation, an expert’s designation of a numeric 
perceniage 131 CI plaintiff’s loss of range of motion can be used to substantiate a claim of serious 
inlur)!” (TOIIK v. Avls Rent A Car System, 98 NY2d 345, 746 NYS2d 865 920021). 

1 kl’eiidants established a prima facie entitlement to summary judgment by the 
xubiiiisbioii oi. the affirmed report of Warren Cohen, M.D., neurologist and Wayne Kerness, 
M 11 , ortIioIxiedic surgeon which indicate that Peterson did not suffer a serious iiijury within the 
inc;inii g ol 1nsur;ince Law $5 102(d) (see Young v. Caramanica, 755 AD2d 263, 755 NYS2d 263 
[2d  D e p  2003 I ) .  More specifically, both Dr. Cohen and Dr. Kerness’ report indicates that all 
tcxting \c1i4 negative, including all range of motion tests and that Peterson is capable of all daily 
activities 111 opposition to this motion, Peterson submits the affirmed report of Maria Herrera, 
M I 1  v hicli I \  rnntifiictcnt to raise a triable issue of fact. 

I i i  lie1 rcport. I)r. I-Ierrera indicates that she first exaniined Peterson on June 16, 2003 and 
later t i i i  4u!;iist 1 I ,  2003 and November 23,2003. She also refers to office notes ofher  
colleague. 111- Iia\ inovtci, who apparently treated Cessnian from periodically until April 19, 
2004 \i Iicn hc. rcporletf no lumbar or cervical symptoms. In her report, Dr. Herrera noted that 
hts r  ewiiiiiiLiLioii o f  I’eterson on March 1, 2007 revealed certain range of motion limitations in 
f’ctei-wi’x c*crvic;il spine with positive orthopedic findings. She further indicated that, with 
respect I (’I Peterson’s thoracic spine, that tenderness was absent on palpation. She indicates 
range ( 1 1  nic I t i on  deticits in  Peterson’s lumbar spine with respect to flexion and that tenderness 
was prcxciit, 111.. Herrera concludes that “The patient has reached maximal medical 
inipro\ eiiiciit I3axcd on the patient’s history, review of records and physical exam findings, it is 
n iy  mcLiical opinion the patient IS moderately partially disabled and due to the passage of time 
5111ct‘ tlic acciclcnt. his disability is permanent.” 

\c‘hilc 1)r. Hei-i-era found certain limitations in Peterson’s range of motion of the cervical 
iind It11  iihar spine, there is no competent medical evidence showing similar range of motion 
dcficrt: i~~~ i i i e i i i~~oraneo~ i s  with the accident (see Bestman v. Seymour, 41 AD3d629, 838 NYS2d 
045 1.2d Ilcpt. 20071). I n  fact, in her report dated June 30, 2003 Dr. Herrera fails to quantify 
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I’etersclii ’ \  ,111eged range of motion deficits but refers to them as mild (cervical) and moderate 
( l u i i h i i -  t I ti her November 25, 2003 report she again fails to quantify the range of motion 

that Peterson was “mildly restricted’ in his cervical spine and range of motion 
I I I  li1s Iiitiilxir spinc was normal. Moreover, Dr. Herrera and Peterson fail to offer any 
eiplaii i t i o n  t o r  thc the gap in treatment form November 2004 until March 2007 (see Bestman v. 
Scynioiir , 4 I 4D3d supra). Since Peterson failed to submit competent medical evidence of 
i r i l w > ,  h i s  <elf-serving affidavit IS insufilcient to establish that he suffered a serious injury in the 
accident oil Jiine 16 2003 (see Felix v. New York City Transit Authority, 32 AD3d 527, 819 
h\i S7ti 

1111s ,itid 

i i l  [ 2tl I k p t .  2006]). 

HON. WILLIAM B. REBOLINI, J.S.C. 

-5- 

[* 5 ]


