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ORDERED that this niotion by defendant for an order pursuant to CPLR 3212 granting summary 
J trdginerit 111 his  favor dismissing the complaint on the grounds that plaintiff did not sustain a “serious 
injury” as cxtintxt in Insurance Law § 5102 (d) is denied. 

Thi, 5 an action to recover damages for injuries allegedly sustained by the then 35 year old 
plaintiff hlien her vehicle was rear-ended by defendant’s vehicle on November 15, 2004. By her bill of 
particulars, plaintifJ’alleges that as a result of the subject accident, she sustained serious injuries 
including, ;L central disc herniation at L5-S 1 with anterior thecal sac effacement; pain in neck region and 
both shoulder\; N hlplash; thoracic sprain and strain; lumbar sprain and strain; cervicocranial syndrome; 
and lieadachcs. I n  addition. plaintiff alleges that she was confined to bed and home for approximately 
one clay and \ \as  incapacitated from employment for approximately one day. 

Plainriff \eeks to recover under the serious injury categories of permanent loss of use of a body 
organ, rnentbei. firnction or system; permanent consequential limitation of use of a body organ or member; 
significant iimitation of usc of a body function or system; or a medically determined injury or impairment of 
a noli-pt:rnmaiicnt nature which prevents the injured person from performing substantially all of the material 
acts which xnstitute such person’s usual and customary daily activities for not less than ninety days during 
the one huiidred eighty days immediately following the occurrence of the injury or impairment. 
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PlaintitTaIso alleges that she sustained economic loss in excess of basic economic loss as defined in 
Insurance Lain, 4 5 102 (a).  At the time of the accident, plaintiff was employed as a District Office Assistant 
for a State i‘\>scnil)lyniaii. ‘The Court’s computer records indicate that the note of issue in this action was 
tjled on Marc I: 7 .  7007.  

Llefei iciant now moves for summary judgment dismissing the complaint as against him on the 
grounds that plaintiff did not sustain a “serious injury” as defined in Insurance Law 5 5 I02 (d). In 
support of hi:; mollon, defendant submits, among other things, the summons and verified complaint; his 
a im\  er; plaintiff‘i verified bill of particulars; plaintiffs no-fault insurance records relating to treatment 
M. it11 respect 1 o thc subject accident; the unsworn report dated February 18, 2005 of plaintiffs treating 
physician, Antholly L. Finuoli, D.O. (Dr. Finuoli), based on an examination of plaintiff on said date; the 
affirmed report dated June 26, 2006 of defendant’s examining orthopedist, Arthur M. Bernhang, M.D. 
( I l r .  13ernhang), based o n  an examination of plaintiff on June 19, 2006; the affirmed report dated June 20, 
2006 of defendant’s cxamining neurologist, Mark J. Zuckerman, M.D. (Dr. Zuckerman), based on his 
es;iniination .)fpl;iiiitiff on said date; and the affirmed report dated December 20, 2005 of Steven L. 
blendelsolin. M.11 relating to his review ofthe MRI of plaintiffs lumbar spine which was performed on 
Febi-uary 10, 7OO.F 

Insuraiice L,au $ 5 I02 (d) defines “serious injury’’ as “a personal injury which results in death; 
disint:i7iberineiit. \igniticant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body organ, 
ineml~er, f i i n c  t ion o i  system; permanent consequential limitation of use of a body organ or member; 
signilicant Iir:iitatioii of use of a body function or system; or a medically determined injury or impairment of 
a non-perm,ii cnt iicllui-e which prevents the injured person from performing substantially all of the material 
acts ~vhich ccnditutc such person’s usual and customary daily activities for not less than ninety days during 
the oiie liundred eighty days immediately following the occurrence of the injury or impairment.” 

I i i  orccr to rccover under the “permanent loss of use” category, plaintiff must demonstrate a total 
loss (If use of a body organ, member, function or system (Oberly v Bangs Ambulance Inc., 96 NY2d 295, 
727 NYS2d 3 7 8  r200 1 I ) .  ’To prove the extent or degree of physical limitation with respect to the 
”pcrnianent cotiscquential limitation of use of a body organ or member” or “significant limitation of use of a 
body tunctioii or system” categories, either a specific percentage of the loss of range of motion must be 
ascribed or thcrc must be a sufficient description of the “qualitative nature” of plaintiffs limitations, with an 

. correlating plaintiffs limitations to the normal function, purpose and use of the body part 
( TWJY v . 4 v i ~  R6lrit .4 Car S’)stenzs, Inc., 98 NY2d 345, 746 NYS2d 865 [2000]). A minor, mild or slight 
limitation of use i,i considered insignificant within the meaning of the statute (Licavi v Elliott, 57 NY2d 230, 
155 NYS2d Z 7 0  1 19x21). 

I t  is f o i  tlic court to detemiine in the first instance whether a prima facie showing of “serious injury” 
lids b m i  imde o u t  (.,CY, Tipping-Cestari v Kiflzerzny, 174 AD2d 663, 571 NYS2d 525 [2d Dept 19911). The 
ini t ia l  burdcn is o n  the defendant “to present evidence, in competent form, showing that the plaintiff has no 
caiisc ofacticn” (Rodriguez v Gufdstein, 182 AD2d 396, 582 NYS2d 395, 396 [ l S 1  Dept 19921). Once 
detendaiit has met the burden, plaintiff inList then, by competent proof, establish a prima facie case that such 
scrious injui-y exists (Gaddy v Eyfer, 79 NY2d 955, 582 NYS2d 990 [ 19921). Such proof, in order to be in a 
competent ( ~ r  ddmissihle form. shall consist of affidavits or affirmations (Pagano v Kingsbury, 182 AD2d 
268. 58 7 Y‘r‘S7d 097 I2d I k p t  19921). The proof must be viewed in a light most favorable to the non- 
nioving pai-ly. licit, the plaintiff (Canznzarere v Villanova, 166 AD2d 760, 562 NYS2d 808 [3d Dept 19901). 
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The rcporl of defendant's examining neurologist, Dr. Zuclternian, from about the same time does 
not amclioi ai c thc. cleficiencies found in Dr. Bernhang's report. Dr. Zwkerman's musculoskeletal 
euanmation rcvealed lateral flexion to the right of 30 degrees out of 30 degrees and to the left 25 degrees; 
cervical range oi'motion was 75 degrees out of 80 degrees to the left and to the right; and that plaintiff 
could flex -IC ttegipees out of45 degrees with slight left trapezius spasm with minimal tenderness. Dr. 
7 ucherman cviicluded that plaintiff had a normal neurologic examination and diagnosed cervical sprain 
resolved and 1Liniliar sprain mith niiiiimal subjective symptoms. He concluded that after a review of 
avai 1 ab le rccl.)l-ds. obtaining a history from plaintiff, and performing an examination, there appeared to be 
a causal relationship between the sprain injuries and the subject accident. Notably, Dr. Zuckerman failed 
to indicate that p l a i~ i t i f t~s  luinbar sprain had resolved (conzpnre, Hasrier v Budnik, 35 AD3d 366, 826 
YYS2d 38" [? t i  T)ept 20061). Instead, his report indicated limitations in plaintiffs lumbar spine range of 
motion almo,t a year and a half after the subject accident and failed to offer any other possible origin or 
caiist: for tliose Iiiiiitations other than the accident (see, Siillivaiz v Jolzizsoiz, 40 AD3d 624, 835 NYS2d 
-367 / 2 d  I k p t  7007j)  

Tliii~, ctefcndant's proof failed to objectively demonstrate that plaintiff did not suffer a permanent 
constquential or significant limitation of use of her cervical aiid lumbar spine as a result of the subject 
accident (L\(zt ,  4hrdicrnz v Bello, 29 AD3d 497, 8 16 NYS2d 11 8 [2d Dept 20061). 

Ina>niiich as defendant failed to establish his prima facie entitlement to judgment as a matter of law 
based 011 tv qctlicr plaintiff sustained a serious injury, it is unnecessary to consider whether plaintiffs 
opposition p ~ p e r s  weie suflicient to raise a triable issue of fact on that matter (see, Nemblzard vDelatorre, 
16 AD3d 3'30, 70 I YYS2tl 144 [2d Dept 20051; McDowalZ v Abreu, 11 AD3d 590, 782 NYS2d 866 [2d 
Dept 20041, c?oscr'a v 938 Trading Corp., 283 AD2d 538. 725 NYS2d 349 [2d Dept 20011). 

Aci o diiiglj. the instant motion is denied 
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