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mm- ) I t  IS, 

ORDERED tliat defendant's motion for summary judgment on the grounds that plaintiff did not 
<ustam a L ' ~ e r ~ o ~ ~ b  injury" as defined in Insurance Law 5 5 102 (d), is granted solely to the extent indicated 
bc:low, otherw sc iknied: and it is further 

ORf)l?RkiD that plaintiff s cross motion for suniinary judgment on the issue of liability is denied 
as iinliniely 

T h i h  I .in aciioii to recover damages for serious injuries allegedly sustained by plaintiff as a result 
of a niotor- 1 eliicle accident that occurred on the Grand Central Parkway at or near its intersection with 
\orthern BoLImai-d ('ouiity of Queens, New York on August 16, 2004. The accident allegedly happened 
~zlieii the vehicle tliat was operated by Lauro Torres struck the rear of the truck operated by plaintiff and 
owned by piaint iff's employer, United Rental Highway Technicians, Inc. The Court's computerized 
rccords indicate tliar the note of issue in this action was filed on December 6, 2006. Defendant now 
move .j for buin i i ia ry  judgment dismissing the complaint on the grounds that plaintiff did not sustain a 
"serious injliry" a< defined 111 Insurance Law 9 5 102 (d), and plaintiff cross moves for summary judgment 
o i i  t 1 ~ '  issue o" li:il)ilit!. 
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C’PL,R 32 12 (a)  requires that a motion for summary judgment be made within 120 days after the 
t i l i i i <  of  a w t e  oI’i:;sue, except with leave ofcourt on good cause shown (see, CPLR 3212 [a]). Plaintiff 
inad= his cr(1ss motion on Way 16, 2007, as indicated in his affidavit of service of the cross motion, which 
I S  more tliaii cine month a h  April 5, 2007, the 120-day deadline following the filing of the note of issue 
thci-c.by render-inr; the cross motion untimely (see, CPLR 3212[a]; Brill v City oflvew York, 2 NY3d 648, 
78 1 W S 2 d  20 1 120041). Notably, plaintiff did not seek leave to file a late motion for summary judgment 
in his notice of‘ciciss motion (see CJ g. Welch u City of Glen Cove, 273 AD2d 302, 708 NYS2d 475 [2d 
I k p i  2000 I )  In .tddition. couiisel for plaintiff has provided no explanation or “good cause” for serving 
tlic cross niouon more than nioiith late, and thus, the Court has no discretion to entertain it on the merits 
( s c t j  Brill v C’iq uj’iVew I’ork, stip~cr; Rivers v City of New York, 37 AD3d 804, 830 NYS2d 767 [2d 
D c p ~  2007 1 )  4 on13 month delay is not minimal (compare, Miraizda v Devliiz, 260 AD2d 45 1, 688 
NYS2d 57’3 [ -3.i Ilept 199O][cross motion was made approximately five days after expiration of applicable 
120-day period]) Morcocer, assertions that no prejudice resulted from the delay since the action is not 
reii t i~~ for t i  i;il u i c l  tha t  the motion is meritorious are insufficient justifications to permit late filing (see, 
(hitiles u Slzrfl-Mar Foods, Itic., 21 AD3d 986, 801 NYS2d 376 [2d Dept 2005l). The Court notes that 
this cross i~ioiion does not fall under the exception where a timely motion for summary judgment is made 
on n(:arly ick~iiuc:tl si-ounds (see e.g , Gratzde v Petero-y, 39 AD3d 590, 833 NYS2d 615 [2d Dept 20071; 
Kre,ssittgIirwi 1’ .Jcirizaica llosp. Med. Ctr., 17 AD3d 496, 793 NYS2d 176 [2d Dept 20051; Jaines v 
./ani,;e Towet.,~ HOIIS. Co., 294 AD2d 268, 743 NYS2d 85 [ lqt  Dept 20021, cfld 99 NY2d 639, 760 NYS2d 
-7 18 I20031 ). 4lthough defendant timely moved for summary judgment, the issue of whether plaintiff 
sustLiincd a serious injury as defined in lnsurance Law 5 5102 (d), is different from whether there is a 
tn;lble issue o1’Inct as to liability. Further, the fact that the cross motion was timely served in accordance 
\b i th  thc stip il:ltj<)ns of adjournnicnt executed by counsel for the parties does not render the cross motion 
trme y pLll-slI 1111 lo the r11IL‘ 

rurn 11s 1 1 )  tlell=iidant’s motion. Insurance Law 4 5 102 (d) defines “serious injury” as “a personal 
i i i j ~ i i  1 which result., in death; dismemberment; significant disfigurement; a fracture; loss of a fetus; 
pcriiianent lclss of  iisc of a body organ, member, function or system; permanent consequential limitation of 
use ( f a  bod!) orgm or  member; significant limitation of use of a body fhnction or system; or a medically 
detcimincd iiilurc or inipainnent of a non-permanent nature which prevents the injured person from 
p~‘rii~rniing suhst,mtially ail of the material acts which constitute such person’s usual and customary daily 
;KII\  itics for not less than ninety days during the one hundred eighty days immediately following the 
OWLI  -i-encc ol’ t l ic .  injurJ or inipairinent.” 

In ordvi i( I i zcovcr under the “peiinaneiit loss of use” category, plaintiff must demonstrate a total 
loss $,fuse o ‘I hodv organ, member, fLinction or system (Oberly v Bangs Ambzrlaizce Inc., 96 NY2d 295, 
?7 ‘cJ7S2tl J7Y [ Z O O l ] ) .  To prove the extent or degree ofphysical limitation with respect to the 
“pei-i tiancni c oiis~qiicntial limitation of use of a body organ or member” or a “significant limitation of use 
o f  a i)ody fiiictioii or systciii” categories, either a specific percentage of the loss of range of motion must 
be ascribed (21- there must be a sufficient description of the “qualitative nature” of plaintiffs limitations, 
\i it11 an object!vc l iasis, correlating plaintiffs limitations to the normal function, purpose and use of the 
h i d \  pail (Torrw I’ 4vis Rrnt A Car Systems, Inc., 98 NY2d 345, 746 NYS2d 865 [2000]). A minor, 
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i i i i  Id or slight Iiii>iitdioii ol’usc is considered insignificant within the meaning of the statute (Licari v 
Elliott, 57 hk‘71.l 210, 455 NYS2d 570 [1982]). 

It is lo r  (lie court IO deterniiiie in the first instance whether a prima facie showing of “serious 
i i i j i i i  y” has 1 - w i i  InL& out (Tipping-Cestari v Killzenizy, 174 AD2d 663, 571 NYS2d 525 [2d Dept 
1091 I )  The initial burden is on the defendant “to present evidence, in competent form, showing that the 
p 1 ~ 1  itlf‘f has no ci1LiSe of‘itct1o11’’ (Rodriguez v Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [ lst Dept 
I Oc):]). Oiicc clelkiidant has met the burden, plaintiff must then, by competent proof, establish a prima 

C I L  cast l l i  it such seriot~s iiijury exists (Gaddy vEyfer,  79 NY2d 955, 582 NYS2d 990 [1992]). Such 
proof, in older- to be 111 a competent or admissible form, shall consist of affidavits or affirmations (Pagaizo 
v Kiizgshury, I82 A1Xd 268, 587 NYS2d 692 [2d Dept 19921). The proof must be viewed in a light most 
la10 .able to tlic iioiinioviiig party. here, the plaintiff (Cammarere v Villanova, 166 AD2d 760, 562 
NYS2ti 80s [ 7 d  I k p t  19901). 

111 su ,port o f  this iiiotioii defendant submits, inter alia, the pleadings; plaintiffs verified bill of 
part~~suiars. thc utiaffimied report of plaintiffs treating radiologist, Alvand Hassankhnai, M.D.; the 
trnaf i imed r.;porl o f  plaintiffs other treating radiologist, Steven Kuchta, M.D.; the two affirmed reports 
o f  dtfcndant’s esaniiniiig radiologist, Roger A. Berg, M.D.; the affirnied report of defendant’s examining 
iieui-ologist, W ’ m  eii (’ohen, M.D., the affirmed report of defendant’s examining orthopedist, Wayne 
licri less, M I )  and plaintiffs depositioii testimony. 

PlaiiiLi ffclaiiiis in his bill of particulars that he sustained, among other things, a subacute fracture 
or t l x  sesain6)id boile i n  the right ankle; cervical and lumbar disc protrusions; cervical spine disc 
herniations; ccr\~t ea1 and lumbar strains/sprains; and a hiatal hernia. Plaintiff also claims that he sustained 
ccoii1mic lass i n  excess oi‘basic cconoinic loss as defined in Section 5 102 of the Insurance Law. 
4dclitionally plaintiff claims that he sustained a serious injury in the categories of a fracture, a significant 
cirsfi~;ur.eiiiei- t. ;I i~eimanent consequential limitation, a significant limitation and a non-permanent injury. 
Plaintiff clainis 11 I his supplemental bill of particulars that he sustained a loss of earnings of approxiinately 
F 12.000. 

In his - e p o r ~  dated November 8, 2004, Dr. Hassankhnai states that he performed cervical MFU 
siudi 2s o f - p l ~  i n t i  l‘f’s cervical spine on that date, and his findings include a left posterolateral foraminal 
disc protrusion a1 CA’5 resulting in moderate left foraminal narrowing and C-5 nerve root compression; a 
Icft posterolateral C-6’7 protrusion resulting in moderate left C-7 root compression; and broadbased 
ccntril disc c steophylosis Dr. Hassaiikhnai opined that these studies showed degenerative disc disease at 
( -1, -1 ,  (.-5/0 ;lilt3 1:’ 6 7. 

111 h i s  I epilrt dated March 7, 2005, Dr. Kuchta states that he performed MRI studies of plaintiffs 
i-ighl ankle 31’ thai date, and his findings include no fractures, subluxations, dislocations or 
oste(~blastic/ostcolytic lesions. While he observed a small region of heterogenous signal within the distal 
4chilles teiidoii, Iir: also noted that there were no ligamentous lesions or tears. Dr. Kuchta opined that 
tlicsc studics showcd “possible” slight tendinosis of the Achilles tendon. 

In his report dLited November 21, 2005, Dr. Berg states that he performed an independent 
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radiologic,ii I‘CC i w ,  ofplaintiff s cervical spine on November 8, 2004, and his findings include a normal 
aliyiincnt o the spinal column; dessication with disc bulging and spondylosis; and no acute bony edema. 
I>r. I3erg opined t h d  thesc studies showed chronic degenerative disc disease which was not attributable to 
the ‘midelit In h i s  report dated November 21, 2005, Dr. Berg states that he performed an independent 
iadiolog~cal re\ i c w  of plaintiffs lumbar spine on November 8, 2004, and his findings include a normal 
luniiiai- lordosis, ticsiccation at all levels except for L-3/4; disc bulges with spondylosis; minimal 
degcneratioii froiii L-1 to L-3; and no herniation or displacement of the existing nerve roots. Dr. Berg 
opined that thesc studies showed degenerative disc disease in the lumbar spine which was not caused by 
:lit clccideiit 

In 111:. repoi-i ciatctl June 27, 2006, Dr. Cohen states that he performed an independent neurological 
iinination ol’plaiiitiff on that date, and his findings include normal muscle tone; normal grip strength 

l-)ilatmlly; an intact sensory system; reflexes that were “2+” bilaterally; and a normal gait. He also 
ohscrved that  there v1 as a full range of motion of the cervical spine with no spasm. While he observed a 
40 ci-grec !iinitatiori i n  lunibar flexion, he also noted that there were negative lumbar test results and no 
spasin or tiigyer points about the lumbar spine. Dr. Cohen opined that plaintiff sustained cervical and 
l i i n i l ) L u  spr-iins 1% Iiich had resolved and that the restrictions in his lunibar range of motion appeared to be 
scI fliiiiposec. Hi. also coiicluded that plaintiff was not disabled that he could continue working without 
~ i i y  * estnclicliis 

111 lici report dated Juiie 27, 2006, Dr. Kerness states that he performed an independent orthopedic 
cxaniination of’plaintiffoii that date, and his findings include no surgical scars about the cervical or 
lirmllar spin; 1 area. no smclliiig or deformity of the right ankle; no muscle atrophy; no spasms about the 
cc‘n ical o r  li~inbar :,pine; and muscle strength that was “5/5“ bilaterally. He observed that there was a full 
i-mze of motion irf the cervical and lumbar spine, with the exception of lumbar flexion which was 80 
degrms coiii )awl with tht: nornial range of 90 degrees. Furthermore, he observed that there was no 
sue1 ing or tl.mkrnzss of the feet and that subtalar joint motion was normal. Dr. Kerness opined that 
plaintiff‘ had sustamed cervical, thoracic and lumbar spine spraindstrains as well as right foot/ankle 
i i i j i i i  ~ e s  which had resolved without residuals. He also concluded that plaintiff was capable of working 

thout res tric’tioiis 

Plain i t‘ftcslitied t o  the effect that he was he was driving his employer’s truck and engaged in his 
iiornial noilc tfutics at the time of the accident. Although emergency personnel arrived at the scene, 
piai ntiff  declined trcatment and went to his home in Smithtown. Later that evening, he received medical 
trealinent for his neck, loiver back and right foot. A few weeks later, Dr. Vesey x-rayed his right foot and 
sake him gel shoi. iliserts as well as a pair of crutches. He had previously injured his back in 1989 or 1990 
I I I  \vorl< rcl.itecl Accident, and was awarded benefits for a few months. He is presently unable to play 
bpoi .1s  or do inuch v:alking due to his injuries. Plaintiff further testified that he was not paid for the period 
oC tiine tliat I i s  n ‘is out of work, but did not know how much money he lost due to the accident. 

By hi suhniissions. defendant made a prima facie showing that plaintiff did not sustain a serious 
I I I . ~ L I ~ ~ I  (see, A’utzicowu v,4li.s.ovu, I O  AD3d 1022, 
2 0  A D3d 4SCI, 800 NYS3d 465 [2d Dept 20061; Fyrozes v &inran, 22 AD3d 458, 802 NYS2d 706 [2d 
T:lepi Z O O S ] ,  Khmi l’ffaitziri, 19 AD3d 460, 798 NYS2d 444 [2d Dept 20051). Dr. Kerness found, upon a 

NYS2d [2d Dept, May 29, 20071; Wright v Peralta, 
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i-ecciit cxamination, that there was normal subtalar joint motion of the feet with no swelling and no 
surgical scai s about h e  ccrvical or lumbar spine. Additionally, doctors Kerness and Cohen found that 
there was 'L 1111 range o f  motion of the ceivical spine with no spasm. While Dr. Cohen observed a 40 
tieglee 1iniit.ttion i i i  lumbar flexion, he also noted that there was no spasm or trigger points about the 

1;ui.t hea-niorc , D r  Berg opined that there were preexisting degenerative changes to plaintiffs cervical and 
l u m l m  spinc: VI hich were unrelated to trauma (see, Pommells v Perez, 4 NY3d 566, 797 NYS2d 380 
[ 20(  51). hloieo\ ei, Dr. Kuchta found, upon his review of the MRI films of plaintiffs right ankle, that 
r1ici.e were no fractures or subluxations (see, Harris v Carella, 2007 N Y  Slip Op 5867 [4th Dept, July 6, 
200  7 1 )  Defendanr 's reinaining evidence, including plaintiffs deposition testimony, also supports a 
lintling that tic did not sustain a significant disfigurement, or any other serious injury. As defendant met 
his 1 iurdeii ;I> to ,111 categories of serious injury alleged, the Court turns to plaintiffs proffer (see, 
Frtrrtclzirii v Ycrlrnieri, 1 NY3d 536, 775 NYS2d 232 120031; Dongelewic v Marcus, 6 AD3d 943, 774 
N Y S Z d  831 1 i d  I:)c.pt 2004]). 

, Willis v New York City Trans. Autlt., 14 AD3d 696, 789 NYS2d 223 [2d Dept 20051). 

In oyposi t icm to this motion, plaintiff submits, among other things, the unsworn report dated 
Sepleniber 2 0 ,  3004 of his treating chiropractor, Philip A. Faquet, 111, D.C.; the unaffirmed report 
t l a td  Novei- ihcr 2. 2004 o f  plaintiffs treating orthopedist, Kevin G. Vesey, M.D.; and Dr. Vesey's 
.iffirmitior\ !nitially, the Court notes that the unsworn reports of doctors Faquet and Vesey are not in 
,idiiiissible f1)i-m TOC', Dowliizg v Mosey, 32 AD3d 1190, 821 NYS2d 326 [4'" Dept 20061; Legendre v 
Kao 29 A D  311 045 ti 16 NYS2d 495 [2d Dept 20061; Buonaiuto v Sltulberg, 254 AD2d 384, 679 
Y Y  S2cl 89 1 3,i Dept 1998 I ) ,  and as such they have not been considered in this determination. In his 
LifTriiatioi,. Llr. ' t i  escy akers that he examined plaintiff on November 2, 2004, and his findings include 
rcnd~~niess i n  the 1x111 of the foot; tenderness at the anterolateral ligament complex; and an inability to 
\t;iriti on his LOCS ]IC opines that the x-rays of plaintiff's ankle and foot, which he took on November 
2, 21 104. slio A i~ biit~acute fracture oi'the lateral sesamoid bone. He opined, with a reasonable degree of 
incd cal ce:t,iriilc. that plaintiffs fracture is causally related with his motor vehicle of August 16, 2004 
hasclj LIPOI- 1 1 1  i \ 1-,1p films, liis physical examinations of plaintiff and medical records maintained in 
liis oflicc. 

By tlie suhiiissioti of Dr. Vesey's affirmation, plaintiff raised a triable issue of fact that he 
SLISL incd a serioiis injury 'in the category o f a  fracture (see, Kapluiz v Septama, 38 AD3d 847, 834 
YY52ti 2Oo [ 2d I k p t  20O77]; Boormait v Bowlzers, 27 AD3d 1058, 81 1 NYS2d 534 [4'h Dept 20061; 
Kcrilins v Drohhin 303 AD2d 463, 758 NYS2d 76 [2d Dept 20031). The Court reaches a different 
coiicILisioii, liou,cvcr. wit11 respect to plaintiffs claim of a serious injury to his cervical and lumbar 
spiiit: a s  lie I id i  thiled to submit any admissible medical proof that was contemporaneous with the 
iiccicleiit sho A 111s an) initial range of motion restrictions in his spine (see, Ramirez v Paraclze, 3 1 
AD7d 415. F 1 S N\r'SZci 238 [2d Dept 20061; Yezing v Rojas, 18 AD3d 863, 796 NYS2d 661 [2d Dept 
20051) I n  a i ~ i  e\ ent. plaintiff has not proffered any objective medical explanation for the cessation of 
tlie medical 1re:itinciit to h i s  spine approximately two years ago (see, Teodoru v Coizway Tramp. 
Ser,:. 19 AD3d 4-70. 708 NYS2d 466 [2d Dept 20051; Vallejo v Bziilders for the Family Youth, 
Dioc'vse o j  E roohlp ,  Iizc.. 18 AD3d 741, 795 NYS2d 712 [2d Dept 20051). Plaintiff also has failed 
to pi :sent an> admissible medical proof that he sustained a serious injury in the categories of a 
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t%wftcr, 26 i\I)?cl  389, 800 NYS2d 465 [2d Dept 20061). 

Addl ionall;i. the proof submitted by tlie plaintiff is insufficient to raise a triable issue of fact 
tha t  Iic susta; ncd d medically-determined injury or impairment rendering him unable to substantially 
pel-i(rni iill c t  h i a  u.;Lial and customary daily activities for not less than 90 days during the 180 days 
iiiimediately follc~uiiig tlie accident (see, Magarin v Krupf, 24 AD3d 733, 807 NYS2d 398 [2d Dept 
20051; Herii,iiz&;: v OW4 Cab Corp., 22 AD3d 722, 804 NYS2d 396 [2d Dept 20051; Mercado v 
G/rrl;lac;:, 16 4D7d 63 1 ,  702 NYS2d 519 [2d Dept 20051). While plaintiff testified, among other 
thinps, that he IS presently unable to play sports or do much walking due to his injuries, he did not 
siibiiiit ;in afl’ith.r i t  dctailiiig the same, and the record otherwise lacks objective proof of any 
substantial ciirtailinent of his activities within the relevant time period after the accident (see, Nelson v 
Distml.  308 AI.);d 338, 764 NYS2d 258 [ 1” Dept 20031; Keeiza v Trappen, 294 AD2d 405, 742 
hYh2d 344 I2d T)ept 20021; Sairzte-Aim? v Hu, 274 AD2d 569, 712 NYS2d 133 [2d Dept 20001). 
bloi-cv)ver. si  iice tlicrc is 110 evidence in the record demonstrating that plaintiffs alleged economic loss 
cucct:ded the statutory amount of basic economic loss, his claim in this regard must also be dismissed 

. C P L R  2 3 [ F]: we, Rulisun v Zanella, 1 19 AD2d 957, 50 1 NYS2d 487 [3d Dept 19861). 

Acco d l i i g . l j ,  defendant’s motion for summary judgment is determined as indicated above, and 
plaintiff’s c r o s  iiiorion for summary judgment on the issue of liab- is denied. 

_..__ IJINAI, DISPOSITION X NQ?G-I’INAL DISPOSITION 
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