
Andrews v McCartan
2007 NY Slip Op 32616(U)

August 6, 2007
Supreme Court, Suffolk County
Docket Number: 0012409/2005

Judge: Robert W. Doyle
Republished from New York State Unified Court

System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for

any additional information on this case.
This opinion is uncorrected and not selected for official

publication.



INDEX NO. 05- 12409 
CAL. NO. 07-00756-MV 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTtON PART - SUFFOLK COUNTY 

1 jOI1 __.___ ROBERT W. DOYLE 
.‘iistice 01 the Supreme Court 

PI ain ti ffs, 

-- against - 

MOTION DATE 5-1 -07 
ADJ. DATE 6-29-07 
Mot. Seq. #003 - MG; CASEDISP 

004 - XMG 

KEEGAN & KEEGAN, ROSS & ROSNER, L.L.P 
Attorneys for Plaintiffs 
147 North Ocean Avenue, P.O. Box 91 8 
Patchogue, New York 1 1772 

CASONE & KLUEPFEL, LLP 
Attorneys for Defendants Andrews 
1399 Franklin Avenue, Suite 302 
Garden City, New York 11530 

BRYAN M. ROTHENBERG, ESQ. 
Attorney for Defendants McCartan 
100 Duffy Avenue, Suite 500 
Hicksville, New York I1801 

l~jpoii 1:c toliowtng papers nuinbered 1 to 3 1 read on this niotioii and cross motion for summary iudgment; Notice of 
1 - 10 ; 

; Other -; ( z i r x h k r  
J,l(~tl(:ll,’O1-ile!. I O  S h ~ v  (’JLISU and supporting papers 
.2ns\~eriiig Ai i i t l ; iT ; i t i . 8  arid supporting papers ; Replying Affidavits and supporting papers 
irrtrrm--ilTmppnrrzmd7l?xrszcttattx ) it is, 

; Notice of Cross Motion and supporting papers 1 1 - 20 
28 - 3 1 

ORDERED that this motion (002) by defendants Andrews and this cross motion (003) by 
cizfei danrs hid’artan for sunirnary judgment dismissing the complaint on the ground that plaintiff did not 
siist‘t 11 “sci~o!is iiij~iry’’ as defined in Insurance Law tj 5102 (d), are granted and the complaint is 
dlsnllsscd. 

1 his 1 5  ,,ii x t i o n  to recovei damages for serious injuries allegedly sustained by infant plaintiff 
S p x m  Andi - twc  
Rocid and Roiilc 33“, TOWII ofBrool<liaven, New York on April 16, 2004. The accident allegedly 
occui red M lien t h ~  \ ehtclc owned by Mr. McCartan and operated by Mrs. McCartan collided with the 
~ ~ ‘ 1 1 1 ~  le ownec I h v  cic fendants ,41an Andrews/Cliarlene Andrews and operated by Mrs. Andrews. 
Dcfci dants A I ~ ~ I - C L V S  the parents of Spencer Andrews and Eric Andrews. By order dated September 
1 5, 2005 (Emci soi l ,  J .  ). plaintiff Eric Andrews was appointed guardian ad litem for his brother, plaintiff 
S p m  cr h d i  w s I)c fendants Aiidrews now move and defendants McCartan cross move for summary 
iudgiiient disiiiissi ti: the complain1 on the grounds that plaintiff did not sustain a “serious injury” as 

a result of a motor vehicle accident that occurred at the intersection of Belleineade 
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!nsui-,t IC(: I2m $ 5 102 (d) defines “serious injury” as “a personal injury which results in death; 
disi ~ieiiib~“i-iiic‘iit, sisiii ficmt disfigurement; a fi-acture; loss o f a  fetus; permanent loss of use of a body 
o r g m  meiii1~cr, tiinction o r  system; permanent coiisequeiitial limitattion of use of a body organ or 
nici nbci; S I ~ I I I  lii’arit liiiiit~itioii of use of a body fimction or system; or a medically determined injury or 
iiiii~aiiiiieiit c i  t‘a iioii-pernianent nature which prevents the injured person from performing substantially 
dl1 O F  the iii.r1cri;tI acts wliich constitute such person’s usual and customary daily activities for not less than 
i i inc  ty &\is tiiii-iiig thc oiic hundred eighty days iiniiicdiately followiiig the occurreiice of the injury or 
I Ill p ;I1 1117 CI 11 

I n  O I  dcr  lo rccovei- under the “peniianent loss of use’’ category, plaintiff must demonstrate a total 
los> of LISC < I f  ;I bod> organ, member, function or system (OberZy v Bangs Ambulance Iizc., 96 NY2d 295, 
72’ NYS2cl >78 [200 l ] )  To prove the extent or degree of physical limitation with respect to the 
’“pei nianeiit c~ii~ecl~icntial  limitation of w e  of a body organ or member” or a “significant limitation of use 
t1f.a bodv Jiiiic[ioii or system” categories, either a specific percentage of the loss of range of motion must 
hi. J ;crihed t )I t h t x  must be a sufficient description of the “qualitative nature” of plaintifrs limitations, 
\ b  it11 ail oblccri\c basis, correlating plaintiffs limitations to the noniial function, purpose and use of the 
l w d \ r  part ( 7oirrc 1’ Avis Rent A Car Systems, Irzc., 98 NY2d 345, 746 NYS2d 865 [2000]). A minor, 
?nil t i  or sliglit Iin iitdtion ol’usc is considered insignificant within the meaning of the statute (Licari v 
FYZitItt, j 7  h‘ 7ci 7 3 0 ,  455 NYS2d 570 [1982]). 

I t  IS t o r  tlic c o u i ~  LO deteniiiiie in the first instance whether a prima facie showing of “serious 
i i i j i i ~ ~ ~ ”  lias i-Leii i i i , ~de  out (Tipyirzg-Cestari v Kilhenny, 174 AD2d 663, 571 NYS2d 525 [2d Dept 
199 I ,) The i r i i t i  11 burden IS  on the defendant “to present evidence, in competent form, showing that the 
plcliiitiff hiis no cmse of action” (Rodriguez v Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [ l ”  Dept 
i 9921) c>iict: defkiidant has met the burden, plaintiff must then, by competent proof, establish a prima 
l l l c ~ c  case t1i;lt ~ j t l ~ ~ h  serious injury exists (Caddy vEyler, 79 NY2d 955, 582 NYS2d 990 [1992]). Such 
pro0 f, i i i  01 cl :i to 1x1 in 3 competent or admissible form, shall consist of affidavits or affinnatioiis (Pagaizo 
v Kiirgsbury, 53 ADZd 305, 587 NYS2d 692 [2d Dept 19921). The proof must be viewed in a light most 

I\  oiable to Iic iioiiiiio\iiig party, herc, the plaintiff (Canzmarere v ViZZarzova, 166 AD2d 760, 562 
\cYS3d 80s 17d 1 )ept IO90]). 

I n  sul)l~orl of their motion, defendaiits Andrews subniit, inter alia, the pleadings; plaintiffs bill of 
parti(~Lila1 s, t l i c  a1 lii mcd rcport of defendants’ examining orthopedist, Arthur M. Benihang, M.D.; and the 
‘il’fii-i ied repoi t ot’det‘endants’ examining neurologist, Mathew M. Chaclto, M.D. Plaintiff claims, in his 
bil I of pai?ic~ll,irs. tliat he sustained cervical and lumbar sprains/strains; a subluxation of the lumbar 
vcrtc‘l>ra 1 eyoii:  i-ight Imce contusion with joint effLisioii; and muscle spasms. He also claiins that lie 
\ \as coiifincd 10 h i s  bed fiom April 19, 2004 through on or about April 21, 2004, and to his home from 
A p i i 1  1 0 ,  2004 iIitoLtgli on or about April 26, 2004. Moreover, plaintiff claims that he sustained a serious 
i i i j L i r >  111 thc c~a tc~or ics  of tl significant limitation and a permanent consequential limitation. 

In h i s  WJWI t dated .I~ily 28, 2006, Dr. Beniiang states that he performed an independent orthopedic 
c~aminatjoii  ( i t  thc plaintiff on tliat date, and his findings include a greater than average range of motion 
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oi‘ (lie cc‘n i c * a I  Liiid liiinbosacral spine with no palpable fibromyalgia, trigger points or spasm; a negative 
S p ~ i  I-ling’s i c : y t  t1)r ccr\ ical radiculopathy; symmetrical reflexes; and no fluid in the knees. He also 
011sined t h a ~  1 I i i ~ c  was a greater than average range of motion of the lower extremities with no negative 
inciiiscal s i ~ i i s  hi laterally Dr. Bernhang opined that there was no objective orthopedic evidence of any 
iesidual oJ‘ i i i iui-\‘  or disal~ility to the cervical spine, lumbar spine or the right knee, and that plaintiff was 
I io t $1 is ab 1 CX I 

In 111, I-epoi t dated A ~ t g ~ i ~ t  3, 2006, Dr. Chacko states that he performed an independent 
I ~c~~i~ological  c~;~ni in~i t ion  of plaintiff on that date, and his findings include a noniial active range of 
motioii 01. rhe 11cc.k in all directions; an unreinarltable cranial nerve examination; normal muscle strength 

![I1 no atlo ?!I> o r  fiisciculations; DTR’s that were “2+”/syminetrical; aiid a normal gait. While plaintiff 
1 cportcd tenclcimc‘ss on palpation of the lower thoracic region, he noted that there was no palpable muscle 
xpas n in thc c et-\ ical, tliorac~c or lumbar areas. He also observed that there were no clear focal 
iie~ii 3logicJl tie ticirs. reflcx asymmetry or sensory changes noted on examination. Dr. Chaclto opined that 
1Iiei-t. mas 2: I i i~ to ry  o1‘strains to the lunibar spine aiid right knee, which had resolved from an objective 
s taiidpoi~it. m c i  t l i a t  there ~5 as no objective evidence or any neurological sequelae attributable to the 
accitlent. I + ( %  Lilsi) concludecl that plaintiff was capable of performing the normal activities of his daily 
I ! \ l l l Q  

111 SLI -1p01 1 of  ihcii cross motion, defendants McCartan submit, inter alia, the infant plaintiffs John 
I Mather Llenic~!-iaI Hospital emergency room records and x-ray studies, and infant plaintiffs deposition 
tckstiinony F l L ~ ~ ~ i 1 ~ i 7 7 ~  JoI in  ‘P. Mather Memorial Hospital emergency room records show that he was 
t icatcd and r ~ ~ i a s c C  the day of the accident. The admitting and discharge diagnosis was that of back and 
I ight knee p x i i  ’<-rays of plaintiffs lumbar spine which were performed at the hospital show that there 
\z  CI-c no fract tires or subluxations and that the disc spaces were preserved. Similarly, x-rays olplaintiff s 
right Imce s I in \~~  I h a t  thcrc was a siiiall amount ofjoint effusion, but that there were no fixtures or 
st1131~ ?tations I hc t~xainining radiologist concluded that this was a negative examination of the lumbar 
S~)I 11 c 2i11d 1’1 ~ 1 1 1  Li I lnat cl 1 ;L 

I’lainii:’J‘tc.stilicd to the effect that he was driven home from the accident scene. His brother Eric 
s i i h  quently ti1 01 t‘ him to the emergency room at Mather Memorial Hospital. Although plaintiff was 

imined at blathei and had x-rays taken by the hospital radiologist, he was not given any medications. 
Plaintiff‘iecc I ed pliysical therapy for about two weeks and then chiropractic treatment for another two or 
three weeks. I le I cc eived 110 treatment after that time and he had no future appointments to see any 
11 iedical prol;.ssic>iials P l ~ ~ n t i f f  fui-ther testified that he could not recall the last time he had received 
1l~edI\:al trc;1l I1 IC’ I1  I 

Hy t h c > i i  suI>iiiissioiis, defendants made a prima facie showing that infant plaintiff did not sustain a 
s c ~ i ~ i i s  mjti!-y \oc>, Wrigltt v Pcralta, 26 AD3d 489, 809 NYS2d 465 [2d Dept 20061; Farozes v Kamraiz, 
32 A113d 458 80; PJYS2d 706 [2d Dept 20051; Tcoduro v Coizway Tramp. Serv., 19 AD3d 479, 798 
U Y  S Id 410 I7ti Dcpt 20051; Gousgoidas v MeZerzdez, 10 AD3d 674, 782 NYS2d 103 [2d Dept 20041). 
Defm itlants c \ d ~ i i i n i i i ~  ortliopcdist found a iioniial range of motion of the plaintiffs cervical and lumbar 
spiiic w i t l i  no palpal)le muscle spasm. He also found that there was a greater than average range of motion 
0 1  t h c  lo\\ci C Y  treinities \v i ?h  negatike meniscal signs bilaterally. Similarly, defendants’ examining 
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~ic~irologisr iound that there was a full range of motion of the plaintiffs neck, and he opined that there was 
'i history or :,trLiiiis to thc lumbar spine and right knee wliicli had resolved (see, Slzepley v Helnzersoiz, 306 
AD?tl 207 - 7 ~ d ~  V\r'SZd 228 [2d Dept 20031; Pzrccio v Pazierzza, 289 AD2d 316, 734 NYS2d 100 [2d 
1kp1  2001 1 1  4dctitionall~, defendants' experts opined that plaintiff was not disabled as a result of the 
xcitfciit. Ilct endtliits' remaining evidence, including plaintiff's deposition testimony, also supports a 
findiiig that IC dit1 not sustain a serious injury. As defendants have met their burden as to all categories of 
serious iiijury .ill~ged by plaintiff, the Court turns to plaintiffs proffer (see, Frarzchirzi v Palnzieri, 1 
N Y i d  530 7 5  YYS2d 232 120031; Doizgelewic v Marcus, 6 AD3d 943, 774 NYS2d 841 [3d Dept 
I004 ) 

111 o p p i ~ i i  ion to thcse motions, plaintiff submits, among other things, the affidavit of plaintiff's 
t i u t  ng cliiroprxlor. Brett Desing, D.C., and the plaintiffs personal affidavit. In his affidavit, Dr. Desing 
a v c r ~  that lie firs( treated infait plaintiff on May 19, 2004 in connection with his motor vehicle accident 
the prior mo i t  11 011 that date, Dr Desing observed limitations of movement of the cervical and lumbar 
spin(' and hi:, diagnosis was cervical and lumbar strains and sprains as a result of the accident. Plaintiff 

\i+gerc dcnicd. 
c'oiiipuiei-izcd rangc of niolion nieasureinents of plaintiffs cervical and lumbar spine showing various 
rmge-o f-mol ion delicits. LIT. Desing opines that plaintiff continues to suffer permanent limitatioiis in 
~ t 3 1 - i  ical  and liiiii1.1ai spine inotion as a result of tlie accident and that his activities are restricted as a result. 

itin:; w i t h  his office through and including June 25, 2004, at which time his no-fault benefits 
le e.iaininerl plaintiff most recently on April 25, 2007, at which time he performed 

In h i <  . i i f i t favi t ,  p lmtiff  avers that the pain in his neck and back subsided shortly after the 
,~ccident, but t l i ~ i t  his back Iias coiitinued to bother liini since the accident. While he plays soccer on a 
limited b x i s  \\ t th  a travel team, he has been unable to return to interscholastic soccer which would require 
him 10 play c i  c r ~  t h y .  Plmitiff fui-ther avers that he is also unable to perfonn all of his other daily 
x t i \  ties m i t l iout  rest in2 on an intermittent basis. 

I"1ainr [;.f ticis pro\ ided insufficient medical proof to raise an issue of fact that he sustained a serious 
~ I I J L I I - ~ ~  under Iw iio-fault law (see, Burke v Calli, 242 AD2d 595, 664 NYS2d 742 [2d Dept 19971, Zv 
d w i i c  r f  91  N?72il  SO(,. 609 W S 2 d  1 [ 19981; Picott v Lewis, 26 AD3d 319, 809 NYS2d 541 [2d Dept 
31)001, Patori 1 1  11 dtiitarz, 23 AD3d 895, 804 NYS2d 129 [3d Dept 20051; Moore v Cocirzty of Sciffolk, 6 
A D M  405, 7'4 hYS2d 375 [2d Dept 20041). While Dr. Desing records plaintiffs complaints of pain, he 
t i s  !;ii led to pi esciit medical proof' that was contemporaneous with the accident showing any initial range- 
0 1 - i i i o t i o i i  rectrictions for the affected body parts (see, Rainirez v Parache, 31 AD3d 415, 818 NYS2d 238 
[ilcl I 'ept 2(100 I 1 cwrg v Rojas, 18 AD3d 863, 796 W S 2 d  661 [2d Dept 2005]), or any explanation for 
iI ieii 3niissio I C 'onscqueiTtly, there is a failure of proof relating to the subsequent range-of-motion 
rcstrictioiis 11 (lie c e n  ical and lumbar spine approxiniately three years later (see, Thompson v Abbasi, 15 
4D3( l  788, 733  "L'YS3d 48 [ 1 ' Dept 20051). Further, the affidavit of Dr. Desing largely consists of 
iiiisiil)st~iiti~1,'~i speciilatioii conceining the causal relationship between the accident and plaintiffs 
coiidition s c ~ c i x l  afterwards (see, Danzstetter v Martin, 247 AD2d 893, 668 NYS2d 863 [4"' Dept 
I (W8 ), as we1 ! J> wiiclusory assertions tailored to meet the statutory requirements (see, Khan v Hanzid, 
1 
iiihrinatioii coiiccniiug the alleged treatment rendered to plaintiff on or after June 25, 2004, or of tlie 
t i q i i m c y  aii t i  dui 3t:ori o f  said treatment, makes it clear that his report was tailored to meet the statutory 

AD3d 400 Tc)S8 PWS2d 444 [2d Dept 20051). Additionally, Dr. Desing's failure to fLimish any specific 
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reqi ircnients (. 
I! 14 AD2d 7 2 0 ,  1125 N’L’S2d 634 [2d Dept 19951). In any event, Dr. Desing has not provided an adequate 
(.xp lanat ion for t I C  cessation of plaintiffs treatments approximately two and one-half months after the 
,tcciJeiit, an,l h i \  reccnt examination of the plaintiff on April 25, 2007 (see, Karabclzievsky v Crowder, 24 
4 D  ;d 6 14, $08 VYS2d 338 [2d Dept 20051; Pciertu v Omlzoft, 17 AD3d 650, 795 NYS2d 117 [2d Dept 
.:!OO 5 1 )  Pia iitill’s gap 111 treatment was, in essence, a cessation of treatment which he has failed to 
;tdccluatcl> :tddrc.ss by way of’ competent medical proof (see, Bycintlze v Kunzbos, 29 AD3d 845, 815 
N\.”;2d 693 [2d [ k p t  20061; Pimerztef vMesa, 28 AD3d 629, 813 NYS2d 517 [2d Dept 20061; McNeif v 
Di-vori 

8 ,  Banlev v Cisneros, 15 AD3d 514, 790 NYS2d 513 [2d Dept 20051; Powell v WilZianzs, 

A I )  l(1 -48 1. 780 W S 2 d  635 [2d Dept 20041). 
~ -17 
/’‘ 
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