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Lpon tlic ti)llowir~g papers numbered 1 to= read on these motions for summaw iudament ; Notice of Motion/ Order 
to Show Cause ind supporting papers 1 - 14 ; Notice of Cross Motion and supporting papers 15-17; 18-20; 21-31; 32-46; 
Answe -mg Affidavits 2nd supporting papers 47-56; 57-66; Replying Affidavits and supporting papers 67-68; 69-70; 71-72 ; Other 
I______: \ r r  ’ ) it  is, 

ORDE’REZ) that this motion by defendants, Mea Chenault and Louis Stanley (“Defendants 
Chenault”), f c r  an order pursuant to CPLR 32 12, granting them summary judgment dismissing plaintiffs 
complaint is grantcd. and it  is further 
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ORDERE/I LliLil h i s  cross motion by defendants. Beiijaniin 13. Tully and Nancy H. T~illy 
("I>clbndL n t k  I u11.. '.). [ b r  iiii order pursuant to CPLR 3212, granting them summary judgment dismissing 
piaintifY5 c w i p l a i n t  i s  granted; and it is further 

Oh!L)/i~RE/) t ha1 this cross motion by defendants, Lise Saint-Jean and Guy C. Saint-Jean 
("I  hstcnciaiit SL~iiit-.Ican'*), for a11 order pursuant to CPLR 3212, granting them sunimaryjudgrnent 
disniis4n~ pI,i t i>ii l ' -s  cvmplainl 15 grantcd; and it is further 

uiii,llji<i,n tha t  this cross motion by plaintiff, Nicola Muia, for an order pursuant to CPLR 321 2, 
graii~iiig SL i i i i i i , ~ i  lu~~giiicnt in his favor on the issue of liability and against defendants, Mea Chenault 
and auis St'itilc\. I S  denied as moot; and it is fiirther 

ORIILI'Rh'L) tha t  t h i s  cross motion b j  defendaiits, Benjamin H. Tully and Nancy H. Tully 
( -I)eleiidarlt~T I u11\ ') f;)r :in order pursuant to CPLR 3212, granting them summary judgment on the issue 
0 1 . l 1 ,  b i l r t !  I I K !  c l l b t i i i \ s i i i g  thc plaintiff's complaint is denied as moot. 

i 111 I >  '111 ,ict1oii to recover damages for injuries allegedly sustained by the plaintiff, on August 9, 
2002, '11 appio\1t1iLiie1~ 3.1 1 pin, as a result of a multiple car motor vehicle accident that occurred at the 
iiitcl-~cctioi-1 ( t ; \c~\c  J orL Avenue and Depot Road, 50 feet south of Broadway Avenue, Huntington, 
('ouiit! 0 1 '  \ k i t  I 011,. YIW Y ork. Plaintiff was proceeding southbound on New York Avenue, after coming 
to ;I \ t o 1 7  ioi : i1.1l Ii:rht h i s  vehicle was struck in the rear by the vehicle operated by Ms. Cheiiault and 
owned 171 211 \tmIc! A4r Tully. who was operating a vehicle owned by his mother, Nancy Tully, was 
c ~ o p p x i  
%lint .Ic'iii ,in.t o ~ \ i i c d  b> Mr. Saint-Jean. Mr. T~illy was caused to strike the rear of Ms. Chenault's 
bchhic e ;iftcl tlic I n i i ~ , i c ~ i  to the rear of' his vehicle and Ms. Chenault was pushed forward into the rear of the 
plainli t l- \  \ 1 1  I( IC 

t , i ~  i d  1ii:Iit \\lien his vehicle was impacted from the rear by the vehicle operated by Mrs. 

I ' l a i i  I I  1 . b ~ ,  1114 bill or  particulars, alleges that he sustained a cervical radiculitis at the C6 level, 
cer\ ~ c o g c t i i ~  (11 / /  ~i i c~~-d i sec~u i l ib r i~ i~n  of'a disabling nature, resultant from cervical whiplash injury with 
invol \  ~ I ~ I C I I I  I 1 1 7 1  (lpi ic.epti\e t h e n .  bilateral cervical brachialgia, cerivcal spondylosis with osteophytes at 
niiiltil ilc IC\ <>I, CCI  v iogenic cephalgia, bilateral cervicobrachialgia, gait unsteadiness, degenerative 
q m i c t ~ l i t i c  c l i  ~ I I ~ C >  .it (.I?-( 1. C4-C5, C'5-C6 and C6-C7 causing varying degrees of spinal stenosis and 
ti~raniincil iiclt  I o \ i  iiig. 7mm anterior displacement of C4-C5, sinall central spur/disc herination at C2-3, 
nroad l ? n d  > i ) i i  I (. question hcrniation causing a moderate degree of spinal stenosis, right foraminal 
lia-ro\viiig '11 (his iiw.1, broad based spur C5-6 causing bilateral foraminal narrowing and a moderate 
iicgiec 0 1  s tc rw- i s  hi o;id tmcd central left sided spur causing moderate stenosis at C6-7 and some left 
11~1rro\~~ 1112- 10s.~ 1 1  I)iilance and headaches, intermittent numbness of both hands, primarily affecting the 
ri l i iar  I 21-1 i ' i \ l ) i  c'i. ( 'S- 1 I radiculopathy vs ulnar neuropathy, loss of normal lordosis, lacunae in the left 
~ ~ i i t r ~ i ~ i .  mJ r<iiii t 111 ind limited motion of neck. Plaintiff also claims that he is imable to watch television 
\\itliotit 'I Iic':\clic'ii hc rcq~t i r (~s  t u 0  to three pillows to sleep on at night, he is unable to go to Barnes and 
\oble io i c: id ! - L I " L L I ~ U  he cannot rest his head on the chairs and he cannot garden, fish, hunt or hold his 18 54 
inonlh  )It1 yr: ~ i , l ~ l ~ i t i y J ~ t e r  f1)r more than two or three minutes. 

I kfciid,iiil h) i '1 iciiaul: i i o ~  iiiove for suminary .judgment on the basis that plaintiff fails to meet the 
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scnoiih 1111 ~ i r i  rliicsliald LIS rcquired by Insurance Law 8 5 102 (d). Defendants submit, the pleadings, 
plainti  fly\ Jcpt\\itioii transcript and copies of plaintiffs medical records. 

I ) (  Ik-i1t1,int. I u11> ~ i n d  defendants Saint-Jean also cross move for summary judgment on the basis 
(hat plaintiI I l i t \ \  ’io cause oj‘actioii because lie has failed to meet Insurance Law § 5102 (d) serious injury 
111rcsIit)lJ 

1 ~pposcs thc instant motions on the grounds that he has sustained a permwent !imititi~x 
ot Lljc 0 1  h i <  I L ~ I \  i L d  spine as a result of the motor vehicle accident and the defendants have failed to met 
theit. h u i d ~  11 ( $ 1  pi-o~)l t h d  he did not sustain a serious injury. Plaintiff submits, the affirmation of Dr. Gina 
PcI~A-!  t i \  211117~1  

dcpc IS11 IO11 I1 ,lll .#C i1p1 
tlie aflirmation of Ilr. Max Rudansky, plaintiffs affidavit, copy of plaintiffs 

( ) I I  (I i i 1 ( I t i o t i  Ibr sammaryjudgnient where the proponent of the motion has presented a prima facie 
case t h ‘ i t  11 L‘ !11:1111tiff-s cI.uniec1 injury is not a “serious injury” by the statutory definition, the burden then 
shift i tu t l i t1  j i lLui i l i l  1 to dcnionstrate that a “serious injury” was sustained by the plaintiff or that questions 
oC ~ A A  L‘\I\[ 

ViY\_?.d I ?  / 2 ( 1 0 ; ]  Prigrrno  kingsb bury, 182 AD2d 268, 587 NYS2d 692 [1992]; Lowe v Bennett, 122 
4112 li ;’7X. 7 ! ! 2 )  S2d 603 [ 19861) A defendant seeking summary judgment based on lack of a serious 
~ n j u t  v. rei) on tlic tindings of the defendant‘s own witnesses, must submit those findings in admissible 
lbrni s [ ich  I <  lids\ its and affirmations, and not unsworn reports, in order to demonstrate entitlement to 
judgincnt ‘1 (i iii‘ilicr of lau (Pngnno v Kingsbury, supra). A defendant may also establish entitlement to 
stiiiiiiiai 1 Iir&iiicrit ii\ing the plaintiffs deposition testimony and medical reports and records prepared by 
the plaint ill-^ OI\ I  l-hjvsicians (.see, Frngale v Geiger, 288 AD2d 431, 733 NYS2d 901 [20013; Grossman 
1’ @‘right. 208 \ I  >?c! 79. 707 NYS2d 23.3 [2000]. Vignoka v Vrrrrichio, 243 AD2d 464, 662 NYS2d 831 
1 199- 1 -  ToI.I.L‘$ 1’ 14icheletti. 208 AD2d 519,616 NYS2d 1006 [1994]). Once defendant has met this 
burdc~ii, p la i i i  I I I i i i u > t  then submit objective and adniissible proof of the nature and degree of the alleged 
iiijitr! 11-1 ordci io irllet the threshold of the statutory standard for “serious injury” under New York’s No- 
l - i ~ u l ~  ln~,iii‘iii~ ( I <~\i ( 7urnubene v Pnwkewski, 305 AD2d 1025, 758 NYS2d 593 [2003]; Dufel v Green, 
84 \ \ ’ 3 i  7‘ 5 i )  ’-’ h,> S’d 000 I 19951: Pagano I’ Kingsbury, supra). However, if a defendant does not 
cstahllili ‘I p i  iii1,1 I , I C I C  caw that tlie plaintifi’s injuries do not meet the serious injury threshold, the court 
need i iot  C O I I ~ I ( ~ C ~ I  1 h 6 ~  wtliciency of‘the plaintiffs opposition papers (see, Burns v Stranger, 31 AD3d 
300. S I O  V J  \ ? C I  00 12006 I. Ridz-Wing v Bnboolnl, 18 AD3d 726, 795 NYS2d 706 [2005]; see generally, 

i o  11 hcther the iiijury sustained was “serious” (Martin v Schwnrtz, 308 AD2d 3 18, 766 

Wi/le<g!*(/d 1 1  ~ P I V  Yorh 111zJ1: M d .  Ctr.. 64 NY2d 851, 387 NYS2d 316 [1985]). 

1 111: I > L  I ;x IW- 0 1  Ncu  York Statc‘s No-Fault Iiisurance Law is to “assure prompt and full 
coii ip nsLitioi; IOI c*c ‘~  ~ i i o n i ~ c  loss by curtailing costly and time-consuming court trial[s]” (Licari v Elliott, 
77 N\I 2 ~ 1  ? ; I ) .  -1 i q  P\ k’S2cl 570 11 9821). and requiring every case, even those with minor injuries, to be 
dcc id~d  1.1 ‘1 I ~ I I  ii \ \ o i i I d  Jelkat tlic statute’s effectiveness (Licnri v Elliott, supra). Therefore, the No- 
I.:inlt I i i u i i  ;II (.(: ILi\i precludes the right of recovery for any “non-econoniic loss, except in the case of 
sel-iouk, 1 1 1 1 i i I ;  I I  lor I x i w  cconomic loss” (see, Insurance Law $ 5104 [a]; Martin v Schwnrtz, sz~pra). 
Znv i i i j u r >  i i o I  1,ilIing Lkitliic the definition of “serious injuiy” is classified as an insignificant injury, and a 

t r i d  i , )  i iu l  l ~ l l o ~ \ c d  i-indci- 111t No-Fault statute (Pomrnells v Perez, 4 NY3d 566, 797 NYS2d 380 [2005]; 
Grrrlrlr 1‘ Ejqll*r ’0 ’\‘’?Ci 05.7. 582  NYS2d 990 119923; Martin v Schwnrtz, szqra). 
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[nsurance Law 5 102 (d) defines a “serious injury” as “a personal injury which results in death; 
disn~enibernicnt. significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
organ. memticr. limction or system; permanent consequential limitation of use of a body organ or 
rnen-bet-; signiticmt limitation of use of a body function or system; or a medically determined injury or 
irnpo iniien t of’ a I ion-permanent nature which prevents the injured person from performing substantially 
all or” tlie matcriail acts which constitute such person’s usual and customary daily activities for not less 
than ninety days during the one hundred eighty days immediately following the occurrence of the injury 
or 111 rpa~rnienr 

Plain iff‘iiiust demonstrate a total loss of use of a body organ, member, function or system in order to 
recol’er undet the “permanent loss of use” category (Oberly v Bangs Ambulance Znc., 96 NY2d 295, 727 
NYSZd 37& [200 1 1) IJnder the “permanent consequential limitation of use of a body organ or member” or 
“significant I mitrition of use of a body hnction or system categories, a plaintiff may prove the extent or 
degree of pli~~sical limitation by use of an expert’s qualitative assessment of the plaintiffs injury, so long 
as thc qualitative assessment is based upon an objective basis and compares the plaintiffs limitations to 
“the normal function. purpose and use of the affected body organ, member, function or system (Toure v 
4vis  ReritA Car*,!jwtent, lizc., 98 NY2d 345, 746 NYS2d 865 [1994]). 

,41 his exainination before trial plaintiff testified that immediately after stopping his car at the right 
light on heiv J o r h  Avenue. he felt an impact to the rear of his vehicle, followed by two more impacts, and 
he did not hear any other impacts prior to the first impact to his vehicle. Plaintiff testified that although no 
part of his body made contact with any portion of the interior of his vehicle, he immediately thereafter felt 
pain i n  his nech and tingling in his hands. He stated he also felt dizzy and had a headache. Plaintiff stated 
that h ?  twicl: i-efused the offers of medical assistance, and instead his son-in-law, Dr. Ernest Chisena, came 
to the accident scene and took him to Huntington Hospital’s emergency room. He stated that the hospital 
kept 1 1 i n i  c)vernighf and gave him a shot of Tigan for nausea and placed a cervical collar around his neck, 
whicli he wort: for four weeks following the accident. He stated that he was released from the hospital the 
following day and LVJS informed to follow-up with Dr. Chisena. Mr. Muia testified that he went to Dr. 
Chisena, who 15 an orthopedic surgeon that had previously treated him for a lumbar disc herination and pain 
i n  his lower back, upon release from the hospital. He stated that his main complaints were pain from the 
base o f h i s  neck radiating to his head, dizziness, tingling in his hands, specifically the fourth and fifth fingers 
of his right ha i d ,  and nausea. Plaintiff stated that he could not turn his neck. He stated he attended physical 
therapy for hi: neck lor  three or four months three times a week following the accident. Mr. Muia testified 
that htb droi e Iiiiiiscli to physical therapy. Plaintiff testified that he also treated with Dr. Rudansky, a 
neurologist, wlioni hc had been treating with since 1997 after he suffered a cerebral hemorrhage. Mr. Muia 
jtated that the cerebral hemorrhage did not cause him to sustain any damage. Plaintiff testified that at the 
time of the accidenr he was not employed and had retired from his career as a physician in 1998 after 
fractuiing hi4 left wrist He stated that he had retired once before in 1995 due to severe psoriasis of his 
hands and wri:,t VI-. Muia testified that he did not work at all between 1995 and 1997 because ofhis hands, 
bur he was al)lc to c-J!~o~ gardening and fishing. Mr. Muia stated that since the accident he continues to treat 
n i t h  Llr. Rudansky ekery 3 months as a follow-up. Mr. Muia testified that on December 16, 2003, he 
ieturncd ro w o r k  at as a General Practitioner at a medical facility and that he works 40 hours per week, 
cilthou:;h he is limited i n  his ability to adequately perform his duties because he is unable to hold his head in 
certain positioiis due  to the dizzy spells and disequilibrium that he suffers from. Mr. Muia further testified 
tha t  thc. accident ha‘; decreased his quality of life. 
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Here the dcfendants have met their prima facie burden entitling them to judgment as a matter of 
law h a t  the plaintil‘t‘did riot sustain a serious injury as defined under Insurance Law 0 5102 (d) as a result 
of th- subjcci accident (Licari v Elliott, supra; Caddy v Eyler; supra; Martin v Schwartz, supra). 
Notwithstanding the fact that tlie hospital medical reports submitted by defendants in support of their 
motion for siiiiiniarv judgment establish that plaintiffs neck motion was restricted immediately after the 
accident and hc u.as di7zy and nauseated, the X-rays performed on plaintiffs cervical spine and lumbar 
spine revealed no gross fracture or subluxation, and the X-ray of the lumbar spine revealed a nornial bony 
architecturc with no evidence of fracture. In addition, the CT scan of the upper cervical spine failed to 
demt ~nstrate my vvrdence of iracture or subluxation. Moreover, Dr. Marc Weinberg’s consultation 
report, dated August IO, 2002, states there is no evidence of significant trauma to the spine or brain. Dr. 
Robert Chldt11>it1‘lj report dated March 15, 2003, states that the magnetic resonance angiography of the 
neck (“MRI”), showed an unremarkable MRI of the vertebral and carotid arteries. Thus, the hospital 
records pertaining to the treatment of plaintiff immediately following the accident do not show any 
objective nietlical evidencc that plaintiff sustained a serious injury (Solarzano v Power Test Petro, Inc., 
I8 1 AD2d 03 1 .  3S2 ICYS2d 10 [ 19921). In addition, plaintiff in his deposition testified that his yearly 
cruisvs to difierent parts ofthe world have not been curtailed by the subject accident, including trips to 
the (’iribbeai in I’ehruary of2003 and 2004 and to Italy in September 2003. Moreover, since the 
accident plaint iff has come out of retirement and is now practicing medicine as a general practitioner for 
30 hoiirs pe$- - A  eel<. Therefore, the defendants have established that plaintiff has not suffered a serious 
iiijurq under ri 5 IC12 (d) ofthe Insurance Law ((Pomnzells v Perez, supra; Licari v Elliot, supra; Pagano v 
Kingshiqv, s i i p i  I .  

P1:iint ff, i t i  opposition, has failed to refute the defendants showing that plaintiff did not sustain a 
serious iiijury. Dr (’hisena stated in his report, dated August 9, 2002, that plaintiff suffered from 
aggravated cei-vical degenerative joint disease with possible disc herniation, aggravated lumbar 
degenerative I oint disease with disc herniation present and dizziness of an unknown origin. Although, 
under appropr iate circumstances, an aggravation of a preexisting disc condition can constitute a “serious 
tnjurj” ()tv, Phillip v Tissotvanpatot, 280 AD2d 735, 720 NYS2d 274 [2001]), however, Dr. Michael 
Shapiro in his report, dated August 9,2002, states that the CAT scan of plaintiffs cervical spine was 
unreniarkabie without any paraspinal soft tissue abnormality seen. In addition, Dr. Max Rudansky, a 
neurologist, I I I  his affirmed report of March 2007, states that the trauma from the accident activated an 
otherlvise larent condition and is the competent producing cause of plaintiffs disabling and permanent 
condition. Hcwc\er no objective evidence has been submitted by which the claimed aggravation can be 
mcasured ( srv ,  Hiries v Capital Dist. Transp. Auth., 280 AD2d 768, 719 NYS2d 777 [2001]) and the 
mere fact that a physician labels a condition as being permanent does mean that it falls within the auspices 
ofthe serious irijiiry threshold under Insurance Law 5 5102 (d) (Lopez v Senatore, 65 NY2d 1017,494 
W’S2d 10 1 1913Sf; Crossriiari v Wright, supra; Powell v Hurdle, 2 14 AD2d 720, 625 NYS2d 634 
I 1995 i ) .  

Plainiit’f a l a o  relies upon Dr. Gina Penzi-Luxemberg’s affirmed report, dated March 20, 2007. Dr. 
Gina Penri-L uxemlserg, specialist in the field of spine-sports-rehabilitation medicine, states that plaintiff 
suffers from spinal enthesopathy with trigger points, cervical radiculopathy and degenerative disc disease 
c) f the cervical spine with cord compression and paresthesias and cervical extension causing dizziness, 
Howe\er, Dr. I’eii71-l,uxeniberg also states in her report that the plaintiffs gait is within normal range, he 
docs not reqim e ,is<,istance, there is no swelling, his ENT is unremarkable, the patient is able to heel and 
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toc will ,  \ t i l (  )kit J i 1  licull\, his sensation is intact to pinprick and light touch, the upper and lower 
cx1i-ei-iiItiL \ I i ;LI good range of motion, thc postural exam of the spine is limited by the positions of the 
paticiit’j lic<i,l . i d  that the paticnt was able to get on and off the examination table without assistance or 
d i l l i c i i l~ j  \ i . ~ ~ ! i ~ ~ ~  )iicill! . lh Tiudansliy states that he has treated the plaintiff for injuries he sustained in 
the suhjccI  i i I o i o i  \~ehiclc. accident since August 2002. He states that his repeated neurological clinical 
ex,i m i  nxti )iil. o I I he plainti flover the past three years, have demonstrated that the plaintiff suffers from 
.‘pci-si:,tciiL ;!<ti I I I I I  ,tcaciincss- disequilibrium with associated dizziness with cervical neck extension- 
late -ai r o ~  O I I  ,iiid matl\ed cervical paravertebral tenderness” and these findings are consistent with 
V I I \ L  \ iucii<\\  jlcliimicd on pialntlfl in August of 2002, which showed that there was mild chronic lower 

m o t o r  i i c u r k  1 1  .I\ k 1  tnction i n  thc right (’6 muscles without active denervation and no evidence of ulnar 
nci~t.~p;liIi I I I  ~ l t ) ~  ) LL o i  polyneuropathy. However, neither Dr. Penzi-Luxemberg’s report nor Dr. 
liuciansl, J I L > p ~ ) ~  t 171 o\ iclcs 3 sufficient qualitative or quantitative analysis of the injuries to suggest that 
the iiili-iric, . I ,(  lc,icht rt \c t o  the levcl o f a  liiiiitatioii or limitations that can be considered significant or 
peniinneiir i L Krioll 1 7  Seajuod Express, 17 AD3d 233, 793 NYS2d 391 [2005]; Pinkowski vAll-States 
Strwirzg & T w / i ~ ~ h i ~ g ,  l t 1 ( ~ . ,  I AD3cl 874, 767 NYS2d 502 [2003]). Additionally, neither report quantifies 
i v i t l i  y)cii  ii*iil i l x  cutcnt to which the plaintiff’s range of motion is restricted (O’Neill vRogers, 163 

clise~liiilibt L L I I ~  \ ~ I I C I  ci~nstcaJy gait. which appears when he holds his head in certain positions, does fall 
within thc ) b l c l c ~ i  11 i* delinition of scrious iiijury as contemplated by the precepts of Insurance Law 9 5102 
(ti) I Sclicer I li,)irheh. 70 YY2d 678. 5 18 NyS2d 788 [ 19871; Licnri v Elliot, szipm; Grossmnn v Wright, 
~ ? I / ? h O  

h < l > l  

‘dj \At 6(10 C1990J). Therefore, the subjective quality of plaintiffs transitory 

\ c i  oil  I tii~:I!. Jel‘endants C‘henault’s motion for summary judgment and defendants Tully and 
cleli.iiLiaiit~ \ , ~ I I I I  IcLui‘s c n ~  motions for summary judgment are granted. 

i n  It$i  01  : I  t‘ cicteimination that plaintiff did not sustain a serious injury, both defendants Tully’s 
and I iILiiiiii  11‘ I_ I O L ~ \  iiiotioii\ for suiiimary judgment on the issue of liability, are rendered moot, and are 
d ~ ‘ 1 1 1 t  d :IS \ L C I I  1 I’(/gn/zo v I ’ ~ I I ~ I ~ s s .  1 AD3d 419, 766 NYS2d 908 

_ _ _  Y __ FINAL DISPOSITION ul N A L DISPOSITION 
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