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ORDIa7RtZL) t h a t  tlic motion (002) by defendants, Rajiv Saxena, M.D., Noel A. D’Silva, M.D., 
m c i  Isl,ind < ,istro c ’oniiiltants, P.C. for sumniary judgment dismissing the complaint as against them 
i ) L i i - \ m i t  tcI ( ’I’t I I  :2 12 I ,  granted to the extent that the action is dismissed as against defendant D’Silva. 
T 11 c ;ic h I ( ) 11 ion  t 1 1 I LI I: \ a i  a s a  1 n s t the re iiiai niiig de feud ants . 

In 1 h \ rncdic,il mdpractice action, plaintiff, Linda Cardineau, as Administratrix of the Estate of 
\Vi11 I c‘ii C a i t l i i i c ~ ~ i u .  dcceased, alleges that defendants departed from accepted medical standards of care 
I I I  tli: treatmelit ( ~ f  Vi .  C,irdineaLi (hereinafter “the patient”) from August 27, 2003 through September 
1 ( . Z O O  3 ~i liilc ‘1 p,itient at  defendant Good Samaritan Hospital (hereinafter “hospital”). The medical 
I Y C ~ I X !  r c ‘ v ~ ~ ~ d ~  t ! iLi t  h c  pat leiit was admitted to the hospital by his intelllist, I-Iassan Hito, M.D., with 
c o n i p l a i n t L  c 1 I 117 p i i n  .llier falling and was diagnosed with pneumonia. The patient was known to have 
;I lii.toi y o ( ’ 1 1  1-110s IS  o f  thc liver, diabetes and hypertension. Subsequently, inembers of defendant, 
I>laiid ( ;asirc~c’ii1Ci.(,lo~y ( onsuItaiits, P.C., were called upon to consult regarding the patient’s elevated 
I I \  C‘I ci-i./ynic\ ant1 gxdroiiitestinal status. Defendant, Noel A. D’Silva, M.D., an employee of the 

\h‘ll~:holtlcr ) i ‘ t h C  1,lOft. ional corporation, evaluated the patient on August 29, 2003. Defendant, 
ion;il  orp poi ation, evaluatcd the patient on August 28, 2003. 111 addition, Raj Meriwalla, M.D., a 
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R a l I v  ,MXJ  ;I. hl I ) . a xli;v-eholdcr and President of the professional corporation, evaluated the patient 
Oil  % ? p k l l l l 7 C l  x I l l d  0 3003. 

r 7  i he i-ccoi-ct reveal that plaintiff”’ medical condition did not improve and he developed other 
iiicc I C ; ~  pwbiciiis. iiicl~iding constipation. The x-rays revealed a possible ileus or bowel obstruction 
Lvhi1:li reqiiircd tui ther studies to confirm. The discharge summary, as dictated by defendant Hito, 
re\cals t h x t  t l ie l)Litient’s ’+ ita1 signs dropped and lie exhibited signs and symptoms of septic shocl<. On 
Sep embe;. 0. i l i c  patient was transferred to the intensive care unit pursuant to an order by defendant 
S L n m i .  All I i o y h  ;i nasogastnc tube and endotracheal tube were inserted to decompress the intestine 
‘ i i i d  as,ist thc pi1 ient ’s  breathing, an x-ray revealed that both tubes were not placed correctly. However, 
tlie t i i 1 -w  \LL’ IC  iiot repositioned by the staff or the physicians, which caused an ulceration in the 
esol h q i i s  <iiici iiiadequatc oxygenation. The patient died on September 10, 2003 as a result of cardiac 
;uid rcspir:itl ) I .>  t:ii!ure. fiilininant liver failure and diabetes. I n  tlie bill of particulars, plaintiff alleges, 
aiiiring othci. ihiiigs. [hat tlcfendants fiiiled to order the appropriate diagnostic tests or a surgical 
coiiwltation i n  tiiiie to correct the patient’s worsening condition, which led to liis untimely death. 
k f o r c  tlie court i \  a motion for summary judgment by defendants Saxena, D’Silva and Island 
( Jil\lI’Oc‘llk I (  ) l o p  ’onxultiiiils. P.C. dismissing tlie plaintiffs complaint. 

1 hc :Icnici ,ts of 171 oof i n  a n  action to recover damages for medical malpractice are deviation or 
dcpii-ttirc 1’1 o m  .iccepted practice i n  the medical coiiiniunity and evidence that such departure was a 
pio\iniatc c.i i iw of’iiijiiry o r  damage (Lyons v McCauley, 252 AD2d 516, 517, 675 NYS2d 375, npp 
d c u i c d  9 2  h \  2d 8 I 4  19081: Blooiiz v City of New York, 202 AD2d 465, 465, 609 NYS2d 45 [ 19941). 
To I 1rovc 
iie~ligcncc \ \  : i \  ‘1 \tihslantial fiictor i n  producing the alleged injury (see, Derdiariait v Felix Cuiztractiizg 
C‘wp., 5 I Z \r 2ci  308 434 NYS2tl 166 [ 19801; Prete v Raga-Demetrious, 224 AD2d 674, 638 NYS2d 
-700 [ 1096 ) I <  \i’el,t ah to matters within the ordinary experience and knowledge of laymen, expert 
inedica l  opi i i ioi i  I >  nccessGiry to prove a deviation or departure from accepted standards of medical care 
m d  ha1 S L I C J I  ciepxtiire WJS ;i proximate cause of tlie plaintiff‘s injury (see, Fiore v Galarzg, 64 NY2d 
w9 I S 4  

1 ) i  i i i i , i  I x i e  ca>e of medical malpractice, a plaintiff must establish that the defendant’s 

I’S7d 4 7 1 19851: Lyui1s v McCanley, Yzlprrl). 

In ‘,~ipl?oi L I t f  the niotioii, defendants submit, among other things, the pleadings; bill of 
!)articular\ 
ti;iii.cript\ o t’cict;mdants [)’Silva, Sasena, and Raj Mariwalla, M.D. Defendants also submit the 
:iftirmatioi 0 1  Vliltoi: Le\ me, M.D. 

~ o p y  ol’thc patient’s Good Samaritan Hospital medical record; examination before trial 

‘41 iii \  c u n ~ i i i a t i o r ~  before trial, defendant D’Silva testified to the effect that lie evaluated the 
paticnt on 4, J C U \ I  2 S 2001 He noted that the plaintiffs liver eiizyines were elevated and tlie 
chro ii(,toiiio~~rapIii,: scan I  “C‘T Scan”) revealed cirrhosis of the liver and an enlarged spleen. He 
coiicludcd tIi,i~ :!I> paticnz was stable and wrote “continue management as per Dr. Hito.” He stated that 
he i ccoiiimcn~icd ;in xhanced  diet. He did not recall any further interaction with tlie patient, the 
Iiospital st:if’f o r  tlcti-iid,int l l i t o  

It hi., c\;imiiiation before trial, Iiq Mariwalla. M.D. testified to the effect that he evaluated the 
patient on Scptcnib:i 29, 2003. E<e noted that the patient had no abdominal pain. He had no 
rxollcctioii ).’sceiiis the patient after that date. However, Dr. Mariwalla gave a telephone order on 
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Sep.embc:. 3 io adiiiiiiistcr a tap water enema to the patient. Another telephone order was given to 
imvidcb tlic ixiticnt \citIi J pain niedicrition, percocet, later in the evening. A final telephone order was 
1 3  r i k c i i  i 2 j  111- Vciri\v;ill:i oii September 0 for one on one observation. 

A t  hi\  c~~iii i ination before trial, defendant Saxeiia testified to tlie effect that his group had treated 
i h e  patient p ic \  I O L l i  t o  this hospital admission, but tlic office records had been purged. He stated that he 
\ \ a b  callcd I I t o  rht .  Iiospitaal to see the patient due to left lower quadrant pain on September 8. 
tlc I c:iidant 5 <I \eiIil made a diff’erential diagnosis of recurring diverticulitis or fecal impaction. He then 
?\ rot e ordc I.‘, !i)i iii \-rLiy. blood work and an enema. He felt that the patient was stable at that time. 

L k  ti‘i;d:rn t S:iuen;i testified that on September 9 the hospital staff informed him that the patient 
tic\ c.1oy-d altered inentnl status and a distended abdomen. He ordered a nasogastric tube, additional 
te\t:, and ;I s.ii-gic~i1 coiisultation. He received a call from the hospital staff regarding the lab tests which 
I ecc;ilc.d ;I nictahoi I C  disturbance demonstrating kidney failure. In response, he ordered consultations by 
I eiial a i d  iiilcctioti, disease specialists and tliat the patient be transferred to the intensive care unit. He 
c’ca1 .rated lli: p‘irie it on September 9 and wrote two progress notes. He stated that he did not see the 
i ~ i t r c . n t  . I? ; I I I I  iItc.1 1 1 45 .I 111. oil Septcmber 9. 

Lh 1 CY i i ic  11 Iii-ms that he is board certified in gastroenterology. He opines that the care 
131 ticfcwtfaiits D’Silva, Saxena and Island Gastroenterology Consultants, P.C., s/li/a Island 

( i ; i s~ro  (C’oiisiiltaiits. I’ ( 7 . ,   as not tlie proximate cause of any alleged injury including ileus, sepsis and 
clcath. Dr.  I L i ’ \ i w  ; I \  ers tliat afer defendant D’Silva properly examined tlie patient on August 28, 2003 
hc noted tha the pttieiit \ \as clinically stable from a gastroenterology perspective and did not render any 
Iurtlier ~re;itincnl to the patieiil. On August 29, 2003, Dr. Levine avers that the patient was seen by 
Islaiid ( , ; ; i~i i .c~c.ntei-c~lo~y (- onsultants by Dr. Mariwalla. He states that Dr. Mariwalla noted that tlie 
paticnt ’ 5 ; h c  omeii w,is noli-tender on palpation and 110 complaints of constipation or abdomiiial pain. 

Phc Iuticiit s gastrointestiiial condition was apparently stable until September 8, 2003 when 
delkiitlant Sz k s e i i ; t  

1 t ) w ~ ~  qiiaciratit p i i i i .  Thc physical examination by Saxena revealed a soft abdomen with left lower 
cl uaclrant tc‘n..ici-nc. 
o f  til: abclontcn 0-1 September 9, 2003, Saxeiia was called to re-evaluate the patient for altered mental 
\tatLis and d i  ,tcnclecl abdoiiieii. He recommended placing a nasogastric tube, CT scan of the abdomen 
and < L  siirgi:;!l coiisiil~;ttiori. ‘rhe patient was transferred to the intensive care unit where his condition 
cwntiiiucd to deteriorate. I h .  Levine opines that the defendants timely diagnosed the decedent plaintiffs 
c.oiicli t ioii  a n t i  I i i i i c l y  ins t i tu ted proper and adequate medical treatment, including appropriate referrals to 
\pec.iali:,ts n c l L i d i i i ~ :  inlkct ious disease and surgery in accordance with good and accepted standards of 
carc Tlics,: ,irhn i i s h i o i i s  Jemonstrate defendants’ eiititlemeiit to judgment as a matter of law (Winegrad 
3’ !a! I/. Iiiiiiq. Zlr i l .  Cti:. 64 NY2d 85 I ,  487 NYS2d 3 16 [ 19851). 

;is asked to re-evaluate the patient. 011 that date the patient was complaining of left 

:ind positive bowcl sounds. Saxena ordered changes to the diet, lab work and x-rays 

I n  q7,)ositioti. plaiiitiff’s counsel affirms that plaintiff will not oppose defendant D’Silva’s 
rccliic’st Ihr wiii i1i; i i-v I iidgment. Accordingly, that branch of the motion for summary judgment is 
granted i i i  IaTv 1 )r  o1’tiofeiidant D’Silva dismissing the complaint as against him. In opposition to 
rciiiciiiiiiig l ) i  i!icIi ~~’det’eiidaiits’ motion, plaintiff submits, among other things, an affirmation of her 
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iiieti ic;il c\rzrt  ’. \i hose name ha5 been redacted i n  accordance with Currusyiiiffo v Rosencruns, 208 
21) !(I 
iiispcctioii iiiiclci q w + a t c  cover. 

0 17 V’t’S2d 5 I ( 1994). The original unredacted affidavit lias been subniitted to tlie court for 

Thi. c\pci-t s taks  that he IS board certified in tlie area of internal medicine and gastroenterology. 
He opine\ t h t  tletendant Saxena and his medical group, Island Gastroenterology Consultants, P.C., 
clepxtcd t i - o i i i  tlic p o d  and accepted practice of medicine in their care and treatment of the patient and 
ihat t h l x  dc:liaritii c\ M CI‘C proximately related to the patient’s death. He found no departures by 
ticfLndant l:‘Sil\ ‘1. h m e \  er The expert opine5 that on Septeiiiber 8, Saxena should have ordered 
tiil  ow up r ~ i d i o l o g ~ c ~ ~ l  studies on that date since the x-ray showed a possible paralytic ileus. In addition, 
111c patleiit L~ ,is I’CCCI ving ;i continuous administration of percocet, as prescribed by Dr. Mariwalla, which 
(wi ld  (~onti-ihiitc t o  thc devclopnient of ai1 ileus. 

l’hc :\pert fiii-thcr- avers that Saxeiia and his group should have been more aggressive in his 
treatment 0 1  thc patient’s symptoms. He n o t a  that the surgical consult determined that the patient did, 
i n  fiict. hallc ;in lie115 due io :I inelabolic imbalaiice, but it was too late for surgical intervention. Once in 
the inteiisit t b  ai-1; rinit, a iiasogastric tube was inserted by a physician’s assistant, however, later in the 
(LJ  ai I >.-I ;i + c o i  itiriiied that the tube was not positioned correctly, thus, there was no decompression of 
thc iiitcstiiici 111 addition. Saxena and his group failed to follow up the patient’s progress in the 
intciisi L c c <ire  Liii i t .  udiicli constituted a departure from good and accepted practice. Instead, the expert 
L X ~ I X  Iudcs. 1 - 1  ~ t h  ‘hxena a n d  Mariwalla left the inanagement of a critical gastrointestinal condition in the 
l i a n ( l \  of a h.)ipital physician‘s assistant and an internist, which was a substantial or contributing cause 
r o  the I,atlc.nl c l c a t h .  

T 1ier:loi.c. there ;II e issues of fact as to whether any care provided by the defendants to the 
Ix i t i c i i t  ‘ & p i  tcd I.i.0111 good and accepted medical practice, and as to whether any such departure was a 
1)1-o\iiii;i1c c;iiise 0 1  tlie patient’s iiijuries ( Wieuk-Evuizs v North Shore Uiziv. Hospituf, 269 AD2d 443, 
7(12 Yk’S2J 0 17 I Z O ( l 0  1 ) .  Plaintiff also raises triable issues as to whether these physicians breached their 
~ 1 ~ i t i ~ ‘ s  to Mi 1 ‘ a i  dincau hi, hiling to advise and make appropriate recornmendations to the patient’s 
ti-eatink! ph> C,ici:iii (~oiii t’)(i i .e.4/z~il’01~0wi~‘~ v. Hzintittgton Hosp., 22 AD3d 614, 801 NYS2d 919 (20051; 
~Malki v K r i [ y r r  2 1 3 :2L)2d 33 I ~ 624 NYS2d 167 [ 19951). Accordingly, the motion for summary 
Jtld:.! l ? C i l t  I >  .~l’lllC.if 

I I ’ l ic  ‘ot i  .t l i x  ciJnducted an in-camera inspection of the original unredacted affirination and finds it to be 
iilciittcai II I.\.CI-;{ ; I>’  to the 1-cdnctcd affii-mation in plaintiff-s opposition papers with the exception of the redacted 
r.\upcrt’s i:iii:c 111 eidJilioii. thc Court has rcturned the Linredacted affirmation to the plaintift’s attorney. 
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