
1695 Church St. Assoc., LLC v Church St., LLC 

2007 NY Slip Op 32621(U)
July 30, 2007

Supreme Court, Suffolk County
Docket Number: 0020068/2005

Judge: Robert W. Doyle
Republished from New York State Unified Court

System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for

any additional information on this case.
This opinion is uncorrected and not selected for official

publication.



INDEX NO. 05-20068 
CAL. No. 06-02435-OT 

SUPREME COURT - STATE OF NEW YORK 
IP()ST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E  ?i 7': 

Plaintiff. 

- agaiiist - 

Third-party Plaintiffs, : 

- against - 

NORTON B i( )TH ERS Dl-LNN, ENGINEERING : 

Third-Party Defendants.: 
X 

& S1JRVFYEKc'(r, LLP ,  

_ _ _ _ _ _ _ _ _ _ _  _ _  -.- .. 

MOTION DATE 1 1 - 13-06 (005) 
12-4-06 (006) 
3-7-07 (007) (008) 

ADJ. DATE 5-2-07 
Mot. Seq. # 005 - MD 

006 - MD 
007 - MotD 
008 - XMotD 

RICONDA & GARNETT, LLP 
Attorneys for Plaintiff 
753 West Men-ick Road 
Valley Stream, New York 11580 

DeMARTIN & RIZZO, P.C. 
Attys for Defts/3rd Party Pltfs Petrocelli 
870 West Jericho Turnpike 
Huntington, New York 11743 

L'ABBATE, BALKAN, COLAVITA & 
CONTINI, L.L.P. 
Attorneys for 3rd Party Deft Norton Brothers 
100 1 Franklin Avenue 
Garden City, New York 1 1530 

CULLEN & DYKMAN BLEAKLEY, LLP 
Attys for Deft Church Street 
100 Quentin Roosevelt Boulevard 
Garden City, New York 11530 

IJl)oti thi ,  tolloning p,ipeis numbered 1 to 80 read on these inotioiis to vacate note of issue; to amend complaint; for 
~ i i n i i i i  ir\i l ~ i d ~ n  gi~,  L o t i L C  ofivlotioni Order to Show Cause and supportingpapers 1-15; 16-21; 22-38 ; Notice ofcross Motion 
'itid supl,orting pipei~,  '9-48 , i\nswering Affidavits and supporting papers 49-5 1 ; 52-67; 68-7 1; 72-73 , Replying Affidavits 
, ~ i i d  cuplmrting 1>,1pci , 73-7s Other 79-80 , (1 ) I t  IS, 

ORDEI?KED that t h i s  motion (005) by the third party defendant, Norton Brothers Dunn, 
kngimxriiig ; ~ n d  Yiineying, LLP, for an order vacating the Note of Issue and Certificate of Readiness 
filcd by plarntif'f.. 1695 Chui-ch St. Associates, LLC, in the above captioned action is denied; and it is 
fiirtlies 
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ORDIERED that this motion (006) by plaintiff for an order granting it leave to amend the 
miiiiions and cotsiplaint iii the above captioned action to add VP Electric, Inc., Michael Meditz and 
Victor DeRclsa 212; proper party plaintiffs and add J. Petrocelli Contracting, Inc and Norton Brothers Dunn, 
E ngiiieering & Si.irvcying LLP (“Dunn”) as proper party defendants and modifying the caption bearing 
iiidec nuii1bt.r 201,6.8’05 to properly reflect said amendment is denied; and it is further 

ORDERED that  this motion (007) by third party defendant, Dunn, for an order granting it 
suniinary J Litljztiicnt dismissing plaintiff’s complaint in its entirety or, in the alternative, granting partial 
sumiiiai-j juclgnicnt clismising certain damages claimed by plaintiff as not recoverable, or in the 
alternative. itrikinp plainti R s  coinplaint for its failure to comply with court ordered discovery is decided 
21s f o l l o ~ s :  and It 19 filrtilel 

ORDERED that this cross- motion (008) by defendants John M. Petrocelli and Joan Petrocelli for 
an oi der granting them suriimary judgment dismissing plaintiffs complaint in its entirety or, in the 
alternati\ e, ranting partia I sumn~ary judgment dismissing certain damages claimed by plaintiff as not 
reco\wd?le. or 111 thc alternative, striking plaintiffs coinplaint for its failure to comply with court ordered 
disc(~very is .kci(led as follows. 

P1am;ii’f‘is the owiier of preniises located on Church Street in Holbrook, New York. Defendants 
Joliii and .Joan Petrocclli are the owners of the property adjacent to the plaintiffs premises. In connection 
w i t h  the con!,trtm ion of‘ pi eniises on that property, the Petrocellis utilized the services of J. Petrocelli 
(’onstructton. I nc and/or .J Petrocelli Contracting, to oversee the construction. During the summer of 
2003, prior to coi iiiiiencenient of construction, J. Petrocelli Construction retained third party defendant 
1)uiiii to suivey tlte prcmises and to stake and mark boundaries and to set monuments of the land owned 
by the E’etroiellii, [n August of 2004, Dunn completed the work and was paid by J. Petrocelli 
(‘oiit-acting. (’onstr~iction began that fall and in April of 2005, the building was erected. Upon 
coni1 iletion, the h i  Iding eiiicroached upon the eastern boundary of the plaintiffs premises by several feet. 

I3Iaintit3‘ IiistitLitcd lhis action against Church Street LLC’ and John and Joan Petrocelli. 
SLibv:qucntl\, the Petrocell i s  commenced a third party action against Dunn to recover damages from 
L l ~ i i i i  by reclcoi I of Ilunn’s purported negligence, breach of contract and for indemnification. By order of 
the court (B~irke,  I .  I dated December 8, 2006, this court granted that part of the Petrocellis’ motion which 
soug!it an order atljridging that Dunn’s conduct was the proximate cause of the encroachment on the 
plain iff’s prmiiscs I n  that order, the court also directed plaintiff to furnish all documents in response to 
oLitst,inding c l i c o \  e r ~  demmds. 

011 Ua)icniher 13, :!006, prior to the court’s December 8, 2006 decision, Dunn filed a motion 
(005 I ,  seeking a11 older \ ~ ~ : a t i n g  note of issue filed by plaintiff, arguing that discovery was not complete. 
hlthclugh the ( W L I ~ ‘ ~  (did not address this specific motion in its December 8, 2006 order, the court did 
indic,ite it W;YS tleclining to sign a stipulation from all counsel vacating the note of issue filed by plaintiff 
and s ta ta l  that tlic action shall remain on the trial calender subject to the continuing discovery directed 
there 11. (:on~jisteiit n i th  thz court’s prior decision and in view of the court’s decision herein, the third 
pLiit\i dcfcnd;lnt’~ nio~ion I;)r an order vacating the notc of issue filed by plaintiff is denied. 

’ i‘ I CLIIC  CIiLiicl-, SLi-eet LLC has not appeared in th is action. 
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7111-c: othei motions remain pending before this court. Plaintiff has moved this court (006) 
seeking leave to iiilieiid its complaint to add three additional plaintiffs, VP Electric, Victor DeRosa and 
Miciiael Meh t i ,  and two ldefendants, third party defendant Dunn and J. Petrocellis Contracting, Inc. Both 
I)uii i and the I’errocellis oppose this motion, arguing that motion is without merit. Specifically, Dunn 
and ilie Petrocellis argue that the additional plaintiffs sought to be added have no standing to bring this 
actic 11 m d  tliat no basis exists for an action to brought by plaintiffs against Dunn directly or against J. 
Petroct4is C oiitr,icting. because it  had no role in the construction of the building and encroachment. 

Duiiii and the Petrocellis have both filed a motions (007 and 008) seeking an order granting them 
suiiimarj j udgincnt dismissing plaintift’s complaint, arguing that plaintiff can have no viable claim for 
dam~ges  in that ~ h r i n g  thc course of this litigation it subdivided and sold both the main parcel of property 
i i i  qiestioii as  well as the “gore” representing the area encroached upon. Plaintiff sold the main premises 
to a ihird paity for 5035,750. The Petrocellis defendants purchased the remaining 12 foot strip of land, 
balued ai $2 y.000, for $150,000. Therefore, Dunn and the Petrocellis argue that plaintiff, contrary to 
suffiriiig damages. has already received a windfall profit of $125,000 and should be precluded from 
receiving anjnior e In the alternative, Dunn and the Petrocellis argue that plaintiffs damages should be 
liiuited to the  value the property was decreased by because of the encroachment plus any monies 
expended i n  ai1 cl’fcr~ to mitigate damages. Finally, Dunn and the Petrocellis both seek an order striking 
plaiiitifYs comnl;iiiit for fhiliire to comply with still outstanding court ordered discovery. 

Plaintiff opposes the motions of Dunn and the Petrocellis, arguing that the measure of damages 
incuried b j  p l a l i i ~  iff i s  i n  and of itself an issue for the trier of fact. Specifically, plaintiffs counsel asserts 
that plaintiff did incur cosiis in addition to the decreased value of the property in that at the time the 
encroachmelit as discovered, plaintiff was in negotiations to sell the property. Having been unable to 
sell the propei-ty # i t  that juiicture, plaintiff alleges it incurred additional costs associated with operating the 
building for * \ \ z  o !/em 3s well as litigation and subdivision costs that it would not have incurred but for 
thc negligence o t the defendants and third party defendant. 

Plairitifrs Motioiz . for an Order Graittirzg Leave to Amend its Pleadings 

A4bse i t  prcjiidice or unfair surprise to the defendant, leave to amend a bill of particulars or a 
pleatling shotiltl be freely given (see, Sclteuermarz v Healtlz & Hosps. Corp. of City ofNY, 243 AD2d 
553. 663 NYS2d 123 [2d Dept 19973; VoZpe v Good Sarrzaritarz Hosp., 213 AD2d 398, 623 NYS2d 330 
[2d t)ept 10551). However, a plaintiff guilty of an extended delay in seeking leave to amend a pleading 
niust establish ;I r easonablc excuse for the delay and submit an affidavit demonstrating the merits of the 
proposcd am;ndnieiit by a person with direct knowledge of the pertinent facts (see, Smith v Plaza Trans;. 
:lrnhulartcu :S;.vv. 2 3 3  AD2d 555, 665 NYS2d 5 13 [2d Dept 19971; Kyorzg Hi Wohn v County of Suffolk, 
siiprlz; Raios v Apple Aririk’s Rest., 115 AD2d 599, 496 NYS2d 260 [2d Dept 19851). “(L)eave should 
he d t  niccl 1 f the proposed amendment is palpably insufficient as a matter of law or is totally devoid of 
nieril” (Leszczyri.yki 11 Kelly arid McClyrin, 281 AD2d 5 19, 722 NYS2d 254 [2d Dept 20011). 

Turning to the case at bar, plaintiff has failed to offer a reasonable excuse for the inordinate delay 
111 seeking to anienti its complaint (see, Smith v Plaza Tramp. Anzbularzce Serv., szipm; Dahrong v 
TvijOn, 232 iCQd 520, 662 NYS2d 321 [2d Dept 19971; Kyorig Hi Wohrz v County of Suffolk, supra). 
Furtht:rmore, the purported affidavit of merit submitted by plaintiff fails to establish to this court that 
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there is nicrit to thc proposed amendments. Specifically, plaintiff has failed to assert what harm was 
al legdly siiffcreti hy the individual share holders of 1695 Church St. Associates, LLC, let alone one that 
I >  different fi-om t l u t  allegl;dly suffered by the Corporation. Furthermore, and contrary to the statements 
niadt by plaintift, LrP Electric is not a mortgagor of the premises and therefore has no standing to bring 
this action. iicldttionally, plaintiff has failed to establish that there is merit to its proposed amendment to 
naruc I'etrocellii C'ontracting, h c .  as a defendant. While it may be a corporation that is somehow 
conntcted to rclateci to the Petrocellis defendants, that fact alone, does not, in and of itself, make it liable 
to pl;niitiff f i r  ii u rong allegedly committed by the Petrocellis. Finally, absent privity of contract or proof 
that iJlaintif-'t'c\ a h  3 third party beneficiary ofthe contract, plaintiff has failed to establish the merits of 
amelitling tht. coinplaint to add Dum as a party defendant (see, Morgan v Prospect Park Assoc. 
Holdings, LP,  25 I 2D2d 306, 674 NYS2d 62 [ 19981). 

Mo~ .c~ver ,  to allow plaintiff leave to amend its complaint at this juncture, when it has already 
ccrtilied that disco\ el-y is complete and the matter has been on the court's trial calender in excess of seven 
II-IOII~ 11s. woii id hc highly prejudicial to both the existing defendants and the proposed additional 
dcfa dants. 

For ail  o f  the aforementioned reasons, plaintiffs motion for leave to amend its pleadings is 
dcni cct . 

Dim it and the Petrocellis' Motions for  Orders Granting Summary Judgment, 
Partial Slim in ary Judgin eizt An d/or Striking Plaintvfs Complaint 

'The p r o p o n c ~ n t  of a sunimary judgment motion must make a prima facie showing of entitlement to 
jiidgi [lent as ; I  niaiter of law, tendering sufficient admissible evidence to demonstrate the absence of any 
material issur: o f  liict (Ayotte v Gervasio, 81 NYS2d 1062, 601 NYS2d 463 [1993]; Zuckerniaiz v City of 
New Yurk, 40 NP'2tl 557, 427 NYS2d 595 [ 19801). Until the burden is met, the opponent of the motion is 
under no burtien to make ai1 evidentiary showing to raise a triable issue of fact (Rornano v St. Vincent's 
Medical Cenwr, I73 AD211 467, 577 NYS2d 3 11 [2d Dept 19911). Failure of the movant to make the 
requi -ed sliowiiig iiiand:itex a denial of the motion regardless of the sufficiency of the opposing papers 
f,fMLj Holdiitg Gorp v Congress Financial Corp., 4 NY3d 373, 795 NYS2d 502 [2005]). Moreover, it 
IS we lI  settled r h a t  thc remedy of sunxnaty judgment is appropriate only where a thorough examination of 
the 11 ierits clearly tfcmonsti-ates the absence of any triable issues of fact. The competing contentions of 
the pm-ties rnrist 1x2 v l e n ~ ~ l  in a light most favorable to the party opposing the motion (MarineMidlaizd 
Baiih, N/1 17 19ino c(; Aytie's Automatic Transnzissioii Co., 168 AD2d 610, 563 NYS2d 449 (2d Dept 
I090 1 

In the c x c '  a t  bar, the court finds that there are issues of fact which prevent the court from granting 
sumniary jud";niciit, either wholly or in part, limiting plaintiffs request for damages. While it may be 
true t iat ~iltini:itel,~ plaintif'f~s unable to prove that defendants are liable for all of the various damages 
al legcdly suf'f'ereci a \  a result of the encroachment, plaintiff has raised sufficient factual questions 
concct-nmg their existence to warrant a decision being made by the trier of fact and not the court at this 
.I unctxe.  E w n  third party defendant Dum concedes that plaintiff has a legitimate claim for some 
d;iniages in  ex2csx of the x i h e  of the encroached upon area, namely those losses sustained in connection 
with wbdivid ing t h L '  property. The exact nature and extent of all damages allegedly suffered by plaintiff, 
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and rlic partt .:-,‘ rcspcctrve legal responsibility for payment in that regard are properly reserved for the 
trier of fact. 

Turning i o  the issue of the third party defendant and the Petrocellis’ motion to strike plaintiffs 
complaint tb r  failure to provide discovery that has been both repeatedly requested and court ordered, the 
couri grants ha t  part  of thc motions to the extent that plaintiff is required to turn over all outstanding 
discovery items, including those items previously ordered to be turned over by the December 8,2006 
ordct- of this court, no later than 30 days from the date of this order. If plaintiff fails to completely 
respond to tl-c. 1Si4co~ erq rcquests by that date, plaintiffs complaint shall be stricken. 

Therelort.. the motion by the third party defendant, Dunn, for an order vacating the Note of Issue 
and CertificLitc of Readiness filed by plaintiff is denied; arid the motion by plaintiff for an order granting it 
leab c to amc i d  the sunimoiis and complaint in the above captioned action is denied; and that part of the 
niot ic i i i~  by iliird party defendant, Dunn and defendant John and Joan Petrocellis, which seek an order 
granting theni each suiiiniary judgment dismissing plaintiffs complaint in its entirety or, in the 
al ter-iiatn e, graiitiiig partial suniinary judgment dismissing certain damages claimed by plaintiff is denied 
and that part 01 the motions by third party defendant, Dunn and defendant John and Joan Petrocellis, 
which seek a11 ortIe1- strilciiig plaintiffs complaint for its failure to comply with court ordered discovery is 
granrcd to the Iimitt:d extent set forth above. 

FINAL DISPOSITION X g N - F I N A L  DISPOSITION 
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