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I l p o i  tl ic'  io1 lo\, i i ig pqwi 5 nuinbered I t o 4 2  read on these motions and cross motion for summary ludgment; Notice of 
'Clotic~i (A del to \hou ( ' L ~ ~ ~ s c  and wppoiang papers I - 15 , Notice of Cioss Motion and supporting papers 16-30 : Answering 
Ztfid,iwts mi \ u p p o i l i i i ?  pipeis 3 1-38 , Replying Affidavits and wppoiting papers 39-40; 41-42 Other -; (- 
r c m m c h r I 7 - t r T n x - ~ )  i t  IS, 

ORDERED r h d  th i>  niotion (00 1 ) by the defendant the Town of Huntington for an order pursuant 
to C'I'I-R 32 111 granting iumniary judgnient in its favor and dismissing the complaint and cross claims 

erted againbi it is denied. 

ORDEREL) Ihat th i s  motion (002) by the defendant Long Island Power Authority for an order 
piirsiiant to (-'J'LR 3" 12 granting suniniary judgment in its favor and dismissing the complaint and cross 
claini. asscr-ecl ayLiiiist i t  I C ,  granted. 

7 h i s  15 m x i  ion to recover damages for personal injuries allegedly sustained by plaintiff when she 
tl-ipp(:d aiid rkll oii Septemlier 13, 2003 on a roadway located in front of 5 Weathervane Way, Dix Hills, 
Towii o f  Wuntirigion h 'w York. A Notice of Claim was received by the Town of Huntington on 
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!3xc:rnber 11 1. 2003. Plaintiff alleges that while she was walking on the roadway, she was caused to step 
into a depressed, broken, cracked, uneven and irregular portion of the roadway. Plaintiff further alleges 
lhat portioii t )1'the ioadway constitutes a dangerous and defective condition. As a result of this fall, 
plain tiff cl,ii '11s to have sustained a laceration to her nose requiring plastic repair with resultant scarring 
and dsfigurenient, laceration of the upper lip requiring plastic repair with resultant scamng and 
tlisfi:;uremair. frmure of tooth #7, and multiple facial abrasions. 

'rht TON r~ of Huntington seeks summary judgment asserting plaintiff cannot prove that the Town 
rece! ved prior written notice of the alleged sidewalk defect. Such prior written notice is set forth in 
iirticle V of- the l'own of E-Iuntington Code. It is undisputed, however, that plaintiff fell on a roadway, not 
;I sidewalk 

\Nlii=~e. as here, a municipality has enacted a prior written notice statute, it may not be subjected to 
liability for personal injuries caused by an improperly maintained roadway unless either it has received 
prior written notice of the defect or an exception to the prior written notice requirement applies (Wilkie v 
l ' o w i  ofHrriitirzgton, 810 NYS2d 148, 29 AD3d 898 [2nd Dept 20061, citing to Amabile v City of 
L~ufJirlo, 9? Nk'2d 47 1, 474, 693 NYS2d 77; Lopez v G& J Rudolph, 20 AD3d 5 1 1, 5 12, 799 NYS2d 254 
[2nd Dept 2C051; Ca:enmuIler v Incorporated Vil. of Port Jefferson, 18 AD3d 703, 704, 795 NYS2d 
5441:!nd Dep  2005I) Actual or constructive notice of a defect does not satisfy this requirement (WiZkie v 
To W I  I of Hurl tiiig to 11. supra). 

In siipport o t'this inotion, the Town has submitted, inter alia, the affidavit of Audrey Jaramillo, a 
C'lerh Typist employed by the Town of Huntington Town Clerk's Office, who sets forth that she 
conducted a searc,h of the records filed in the Town Clerk's Office in the Town of Huntington for any 
viritrcbn notict: or complaint received regarding the roadway located in front of 5 Weathervane Way, Dix 
Hills. for a prmod of three years from September 13,2000 through September 13, 2003. As a result of 
that search, s;ic statcd no record of the Town Clerk having received any written notice or a complaint 
regarding the roadway at that location was found. 

'I'hc Town h a  fiirther submitted the affidavit of Derek Baiz, employed by the Town of Huntington 
a.5 ;L Highway F'rojec t Assistant within the Office of the Superintendent of Highways for the Town of 
Hluntington from August 1, 1001 through June, 2006. Part of his job duties were to maintain and search 
for records regardins complaints and/or notices for defects received by the Office of the Superintendent of 
Highways. Upon :searching those records covering a three year period, he did not locate a record of any 
mritten noticc lbr lhc roadway in front of 5 Weathervane Way, Dix Hills, Huntington. 

A t  his exainination before trial, Mr. Baiz testified about a report, number 01-3224, wherein Crew 
1 22 filled a pothole A t  the comer of Village Drive West and Weathervane Way. He testified that 5 
Mieatiiervanc Way, i l ix Hiiis is under the jurisdiction of the Town of Huntington and is maintained by the 
Town ofHuni.ington. He also testified he came across a road opening permit dated March 19, 1998 
grantcd to Ber 1 Atlantic for the area of 5 Weathervane Way, Dix Hills, on the south side, three hundred 
twenty five feet wcst of Millet Street wherein a four by four foot opening was made in the roadway. He 
did not  lriavc a icaleci map to determine if any of it was located at 5 Weathervan Way. 
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ILIr  bat^ ~ l s o  testified that pursuant to a time and material report, number 02-2069, holes were 
patched on \Veathenme Way, but the report did not indicate where on the roadway this was done, and he 
had no way 01 determining. He was not sure why this repair was done and stated sometimes the foremen 
theniselve: c’rive the areas and observe, they report it, or sometimes there is a call from the dispatcher, and 
somctirnes it 1s a11 area they are told to drive through in specific neighborhoods and fill out potholes and 
road defects 3s ntcessary 

SIr thii liu-ther testified that if there was a call-in that was not directed to the highway hotline, no 
iecntd is niatk. Ile stated the highway hotline has computerized record keeping, but there is no record 
keep ,ng fot other phone calls that come in. 

‘Therc wah testimony concerning plaintiffs exhibit 4, which indicates foreman Carmen and two 
Iielpctrs., Wacdell and Sileo, picked up asphalt and patched on Weathervane Way on July 15, 2002. Some 
of the locaticns they patched had house numbers, and some did not. Mr. Baiz testified that he interpreted 
that 2 s meaning tliey patched many locations throughout the entire length of the road. 

Mr. Erai;l zilso stated he photographed the location of plaintiffs fall on April 6, 2004 and noted a 
defect withit1 a trench area that appeared to have been repaved, but he did not know who opened the 
trenc 7. He testified he did a search to find out but could not determine who opened it. He thought the 
defect may hive I-leen from water or weather, but when asked if he searched for water main breaks, was 
advised he x u l d  on14 search the records that he was requested to search by the Town Attorney’s office. 
He was not am arc‘ of any drainage problems in the area, and did not know the location of the nearest sewer 
or ca1ch basin to this area. He was unaware how long this defect existed and was not aware of anyone 
from the Town of Huntington who would know how long that defect existed in front of 5 Weathervane 
W21J. 

He t’urther testified he would need to do a title search to determine if the Town of Huntington 
opencd We.itiiervane Way as that would tell the actual ownership of that piece of property, and that no 
title search was (lone. He again stated that he believes that sometimes there’s work done on the road 
whcrt: there’s no paperwork done for it, and it could possibly include a water main break. To his 
knowledge, thcrc w u  no ivater main break in the area as he came up with no documents for the same. He 
did not know i f  thc? ‘Town of Huntington was responsible for the water mains or if it would be a separate 
water district He could only answer as to the highway department. 

At the hearing conducted pursuant to GML $50-h, Beatrice Levy testified that the incident 
occurred on Saturday at three o’clock in the afternoon while she was leisurely walking her Maltese dog on 
Weattiervane Street. Dix Hills. The toes of her right foot fell into a hole and she fell forward. Her face hit 
the ground iirst, then 170th knees. She did not see the hole before the fall, and described it about eight to 
tcn in:hss wridtx and two and a half inches deep. She noticed a lot of patch work in the area, but saw no 
holes There u ere a number of rectangular cutouts throughout the entire street that she could see. The 
hole (111 which she fcll was within a rectangular cutout in front of a house at number 5 Weathervane Way. 

She testificd that prior to the accident, she did not complain to the Town of Huntington about the 
dcfeci on Mi eathervane Way, and knew of no one else who had. 
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In t k  case at hand. the defendant Town of Huntington has demonstrated prima facie entitlement to 
rumrnary j d s m e n t  as they have demonstrated that they had no prior written notice of the roadway defect. 

I n  mot ion ( (  102). the Long Island Power Authority (hereinafter LIPA) seeks summary judgment 
asserting the:,. did not own, maintain, or operate any underground electrical facilities at the site where 
plaintiff fell a id  that the nearest service connection is 51 feet from the accident location. In support of 
this 1 lotion, dcfeiidant LIPA has submitted, inter alia, the affidavit of Richard hserra. 

Kic!iard 1i-wn-a stares he has reviewed the records maintained by Keyspan Electric Service, LLC, 
the 11 ianager ror LIYA. He is presently employed by Keyspan as a design engineer and is familiar with the 
records maintained by Keyspan regarding the ownership of LIPA’s equipment and facilities as well as any 
vb’ork performed wit hm LIPA’s service territory. He states he reviewed the historical drawing and 
casenient niap for the subject location and the underground electric facilities map for the subject location, 
and went tc the location of the accident, plotting the location from the measurements that plaintiff 
prowdeci in t ic notice of claim. 

Mr. Irisem~a states that the underground electrical cables are located on the south side of 
LVeathervaiie L V ~ ~ J ,  approximately one foot north of the south curb, which is the opposite side of the road 
froni where tkie plaintiff claims she fell. He further stated there are also limited service connections that 
run ilndergioiind li-om the north side to the south side of Weathervane Way, and the nearest underground 
service connection to the accident location is located between homes number 3 and 5 Weathervane Way 
and that the accident location was found to be 5 1 feet away. The only work performed on Weathervane 
Way prior to plaintiffs accident was performed on the opposite side of the road from where plaintiff fell 
apprcxirnately 35.3 teet away. 

Basec upon the foregoing, defendant LIPA has demonstrated prima facie entitlement to summary 
judgment as they have demonstrated that they the area where they performed work was 353 feet from the 
location of the accident and the nearest underground service connection to the accident location was 5 1 
fix t fi-on 1 til e acc itleiit location. 

The burden has thus shifted to the plaintiff to demonstrate issues of fact as to defendant LIPA and 
the arailabi Iir  y of a11 exception to the notice requirement (Herzdricksoiz v City of Kingston, 98 NY2d 662, 
740 NYS2d ,?7 [.2002]) as to the Town of Huntington. 

I’laiiiti~f opposes both motions and has submitted, inter alia, the affidavit of plaintiffs expert, 
K obe1-t I-. S<liwartzberg who states he is a licensed and registered Professional Engineer in the State of 
New Ycvk. Hc states that the defect identified by Ms. Levy as the place where she fell is located within a 
section of roadway which had been previously removed and then repaved. He described the defect as a rut 
approxiniatcl ~r 6 114 inches in length and width, and about 1 3/8 inches in depth and in the shape of an arc. 

hlr. Sr:hwai-tr,berg also stated that the work at the roadway disturbed the roadway bed and the 
repaved sectinii of roadway was accomplished with a softer blend of asphalt than the original roadway. 
The cut lines lxtmrecn the reworked area and the undisturbed portion of the roadway was irregular and the 
sl-irfitce of‘tlie ~-epaved area was uneven with some undulation and the work was performed in a poor, 
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shoddy and L nworknianlil<e manner and was evidently present for some time prior to this accident. 

Plaini it'f has also submitted a document (plaintiffs exhibit D) which indicates the Town of 
F~untington 1:jsl1cd permit if 3071 1 to Bell Atlantic on March 19, 1998 for excavation work to be done on 
Weathervaiie Way s/s 325 feet w/o Millet Street. At his examination before trial, Mr. Baiz was unable to 
determine wliether that location was in front of 5 Weathervane Way. Mr. Baiz also stated when he 
pliotc~graphed the location of plaintiffs fall on April 6, 2004 he noted the defect within a trench area that 
appeared to kace been repaved, but he did not know who opened the trench. He testified he did a search 
t n  find ou t ,  b.it could not determine who opened it. Accordingly, this creates factual issues concerning the 
location of the cucavation which the Town of Huntington issued a permit for, who opened the trench at 
the area h4r thir notcd tht: trench, and who repaved the trench area. 

,411 aception exists to the prior written notice requirement when a municipality creates the subject 
defect throilgh an afliniiative act of negligence (see, Amabile v City of BuffaZo, supra). In Corey v Town 
uf Hi,intiizgton, 0 AD3d 345, 780 NYS2d 156 [2nd Dept 20041, plaintiff was required to demonstrate that 
the locality d d soi~nzthing more than stand by while the curb settled in relation to the abutting sidewalk 
over ;t period 01' years, and that gradual settlement over a period of years did not establish that the Town 
cresttd d defcct or obviate the requirement of prior written notice. However, the adduced evidence 
deinonsrrates in the within action that additional paving was performed at the site where plaintiff fell. 
Therefore, there are factual issues concerning whether defendant Town of Huntington caused a defect to 
occur at the location, and whether the Town was negligent in its repair of the defect in front of 5 
Weathervane Wav. J3x Hills, thus precluding summary judgment to the Town of Huntington on the issue 
of norice. 

r4.ccordingly. motion (001) by the Town of Huntington for summary judgment is denied. 

It is fi.rther detennined that plaintiff has not come forward with admissible evidence to rebut 
LIPA s tlenionstration of prima facie entitlement to summary judgment. 

Accordingly. motion (002) by defendant LIPA for summary judgment is granted and the complaint 
and cross; cl.iinis a s x t e d  against LIPA by co-defendant Town of Huntington are dismissed. 

___ FINAL DISPOSITION X N&;CEldL DISPOSITION 
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