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F,4MlL E.S I'AKTY FILED WITH THE BOARD 
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IIESl'Ohl )Eh7 C'ANDIDATES' NAME ON 
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\/1 A C'I I !  N 1- S FOR SAID PRIMARY ELECTION. 
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Procedural Background 

’ h s  is an invalidation proceeding brought on pursuant to the Election Law by Edward J. Hennessey, as a candidate 
aggrie\,eJ. (hereinafter “Hennessey”), a designated candidate of the Democrat Party for the Public Office of Town 
C‘ouiicili-.mi, 1)istrict #6, l’own of Brookhaven for the Primary Election to be held on September 18, 2007, as against 
his Republicaii designated counterpart, Keith Romaine (“Romaine”) pertaining to a designating petition filed on 
heha If o1‘”Roinaine” for nomination as the Working Families Party candidate for that same office. 

I Itwiesw\ liiinsclt filed [io general or specific objections as to the “Romaine” petition and brings this action here as 
J hbcLiiidi~iatc dggiicvcd” hy virtue of an Order to Show Cause signed by Justice Whelan on August 1, 2007. 

011 Aii2tisi X, 2007, couiisel for both sides and Ms. Gail Lolis, Esq. of the Suffolk County Attorney’s Office 
reprzscntirig the Suffolk County Board of Elections appeared and certain procedures were agreed to in order to 
expditc the disposition o f  the matter. This is always welcome, but especially so in matters concerning the Election 
l.au, wliich by nature, almost always have to be handled on a rush basis and have from time out of nlind been given 
top prioi i t y  i n  schrduling by the courts. 

1 incntioii th13 bcuiise a l l  thiee counsel cleaily had an understanding of the issues involved in the case and worked 
togethei 
leal I S N : ~  t i d y  needed to be consideied here 

t h t  each side could stake oul their respective positions without adding any unnecessary surplusage to the 

I n  the posi-computer, wold processor, copier age this is not an insignificant accomplishment, for which I thank all 
thiec c o I I I X ~ I  

P I I I S L I ~ I I  10  tlic directive ofJustice Leis I have, I think, addressed all of the issues in the case without stopping at any 
thieshol~i pio~~eduial issiie i n  a manner so that any reversal on appellate review will not necessarily require a remand. 

I<cspontleiil Romaine’s Working Faniilies Paity petition (“The Petition”) was timely filed with the Suffolk County 
13mid of 1:lec tiom (“‘The Board”) on or about July 20, 2007. It consists of 4 pages containing 17 signatures with a 
iccliiii til i i i i i i i i i iun i  numbei of 15 signatures, for this particular race. 

Oiic 1 I 1 1 - 1 ~  C ’Iiiaramonte filed geneial objections followed by specific objections against the “Romaine” petition, the 
l;lttt*i bring 1iit:rl on July 24, 2007. 

J3y iesoi~iiioii oii a split vote of the Conmissioners of Election, the specific objections of Ms. Chiaramonte were 
held t o  b i a  msufficient 

‘l‘he ciil I ellt - , I Z I ~ C %  o f  the law on this topic is that the petition is good on a split vote. 

I Icnce. 1111‘ in.,[an1 Iitigal i o n  brought by “Hennessey”. Apparently, Ms. Chiaramonte did not follow her objections 
M’ltll  ;I l : l u s L l l ~  

The Motion to Dismiss 

13y Vot uii d‘itell August 7, 2007 Respondent’s attorney moves to dismiss this proceeding because a crucial 
dllegatioii i iudc bv petitioner was not pleaded with sufficient specificity. 

Speciiic‘illy, liespondent asserts that thc individual signing page 2, line 5 of the “The Petition” is not the same 
person \ tho  zigiied the “Ilennessey” petition at page 6, line 5. 

C’oiinael piinis out that theie are only two other viable attacks on the signatures contained in “The Petition” so that, 
absrnl <I disqiiditicatioii for signing the prior petition, the “Romaine” petition cannot fall because it would, absent 
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thc tlisyLialificatioii of one signature, as aforesaid, for signing the prior “Hennessey” petition , contain the bare 
miniiiiui-i of 15  \ignatures, in any case - no more, no less. 

Petiiionti’b cclunsel points out thdt the alleged prior signator is one Christopher Zarcone, Jr. who resides at 104 
Huntiiigron 111 ive, Mastic Beach, New York. Mr. Zarcone’s name appears printed on both petitions at that same 
d c l ~ e \ ~  ’I hc 3blection pleaded in Petitioner’s order to show cause is that Mr. Zarcone’s signature appears at page 2 
of the ‘I Ieiiiic,scy” petition at line #5 In fact, the signature does appear at page 5 on that petition, but at line #2. 

Page 5 of  the “Heiuiessey” petition contains a grand total of five signatures, so it is hard for the Court to see how 
anyonc ievieiving the petitions could be unaware that the signatory being complained of was anyone other than Mr. 
ZarcoiLc I n  t x t ,  1 do not thiilk that counsel for the Respondent “Romaine” disputes this. 

\Vhat li~sponcleiit’s counsel is truly urging is that this Court adopt an extremely strict construction as to the need for 
spwiticity, so that any error in  citation of the proper page and line as to the location of a disputed signature will be 
Fatal to the plvading and, hence, the action itself even if, as here, it is impossible to ignore the true facts as shown by 
so much 01’ thc accurate infoiiiiation as was actually given. 

I’lie (~’ot,ri C ~ I I  easily visualize certain circumstances where such an argument by counsel might carry the day. For 
example, wlicre a petition contained several hundred pages and the erroneous citation is to an incorrect page. Then, 
;in examincr of the petition would be greatly hindered in concluding whether he or she could agree with the 
1’ctitionc:i’s ohjrction or not. In such an instance Respondent counsel’s position, as it is articulated here, would be 
reasonat,lc 

Li‘hcit, I \  licit., the sign;ltuie is literally 3 tiny lines on the document fromexactly where Petitioner states it to be and 
t c i t h  the ~ i i e  Jtidiess given as appears on the “Hennessey” petition, Respondent’s argument, as a practical matter, IS 

ol little nei i t  - albeit, cieative. 

’l’he tic1 reiliains that anyone whose attention was called to page “6” of the “Kennessy” petition could not m i s s  the 
xignatur:. “Chris Zarconc. Jr.” of 104 Huntington Drive, Brookhaven whether directed by the objection to line 2 or 
line 5 .  ‘(‘11t:re ai-e only 5 signatures on the page in total. 

,Zccoi diiigly, licspondeiit “Romaine’s” application to dismiss the petition must be denied. 

The Alleged Failure To 
Join a Necessary P a m  

I3y ‘bvay 01 ’  ai1 “Affirmation in Opposition to Summary Judgment” dated August 14, 2007 Respondent’s counsel 
points o t i l  i l i a t  the objector to the “Romaine” petition, one Ms. Trick Chiarmonte, was never served as a defendant 
111 this procee’3iiig and argues that, as a result, the Petitioner has failed to name a necessary party to this lawsuit and 
slioultl ti), virtue ofthis i~or lack thereof) be out of court. 

I I I  stippoii of this position Respondent cites Butler v. Hayduk 37 N. Y.2d 497, 373 N. Y.S 2d 863 (1973) and Fusco v. 
L l i ~ s t d i c  \ I C  / ( -oti//tJt B o w  (1 of ElectroriJ 286 A D 2nd 456, 729 N. Y.S.2d 521 
(-”“‘I)%.) 1 .?O/lIl 

‘I’here is ii great deal of tlifference, 1 think, in the factual situations at play in Butler and Fusco and that present here. 
’1 ‘tie Birtliv. a n d  F i ~ o  cases involved validation proceedings brought on by candidates who either had been removed 
or f c a i ~ d  that they would be removed from the ballot as a result of objections filed by the respective objectors. 
I iai,ing j l iC:Ct’ jSl i i l lY argued their cases at the administrative level (Board of Elections) it is axiomatic that these 
~l~jt:c(ois w i t i d  br  necessary parties to any legal proceeding seeking, in effect, to deprive them of the benefit of the 
litiiis 131 tlieii- la lmr  at the administrative level, i.e. the removal from the primary ballot of the candidate(s) to which 
thy liaci otyc1:tcd. 
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Her?. th t ,  obJem:toi-, ‘Thercsa Chiaramonte, was not successful at the administrative (Board of Elections) level. The 
Board rejected her claim and, while she maintained the right to sue and bring her own proceeding as an objector, 
iiiilike the ob.jt:ctants in Bider- and Fusco, she had no other rights or claims that had been awarded her by the 
~dniinistrativc agency (Board of Elections) that this Court could protect. In short, the only right that Ms. Chiarmonte 
had aftct “‘fhc Board” voted not to uphold her objections was that, by virtue of filing her objections, she became 
qualifiei. 1 0  hritig il lawsuit in her own right as against “The Petition”. 

flits IS not tu sa> that, rp\oftrcto, she became a necessary party to a lawsuit brought by a candidate aggrieved 01 

anybody clw 

Further. as a pixtical matter, Ms. Chiaramonte clearly is interested in removing “Romaine” from the Working 
Fanlilies Party Ballot. Does anyone doubt that, even if she were joined in this proceeding, that Ms. Chiaramonte 
\liotild de-) anylliinf but support the position of “Heimessey”. 

Indeed, .I i e v i : ~  of the objections brought by Ms. Chiarmonte and those presented here by “Hennessey” seem to 
iept e5c‘i.i J cei t J in  commonality of shared thought. 

];or tlizsu ~eilsotis the application to dismiss the proceeding for failure to name Theresa Chiaramonte as a necessary 
party I S  dc.nirl.l. 

Papers Considered 

I I I  ieiiilenng thc preliminary determinations above stated and the Findings of Fact to follow the Court has read and 
considered t l i i  following items or fax copies of the originals: 

i )rip,in;iI Order to Show Cause dated August 1, 2007, by Justice Whelan and supporting papers; 

Not icc  01’1Clotion to Dismiss by Vincent J. Messina Jr., Esq. dated August 7, 2007 and supporting papers; 

Vtwlied Return ol‘the Suffolk County Board of Elections received in Special Term on August 8, 2007; 

..I tlirniat~oii iii Opposition to Application to Dismiss and In Support of Cross Motion and supporting 
pap~‘:i-s by John J .  Leo dated August 13, 2007; 

.IIlimmatioi~ in Opposition to Summary Judgment by Vincent J. Messina Jr., Esq. dated August 14, 2007 
I F a x  c”py) 

!’e111 ioiicr’s Memorandum of Law in Opposition to Dismiss etc. dated August 13, 2007; 

I’eti.liotiei-’s hotice of Cross Motion by John J. Leo, Esq. dated August 13, 2007; 

4t‘lii-niation in Further Opposition, etc. by John J. Leo, Esq. dated August 14, 2007 (Fax copy); 

Vei-ilit:d Answer by the Suffolk County Board of Elections, dated August 7, 2007; 

Mimites uf  the proceedings held before the undersigned on August 8, 2007; 

C’crlifiecl Copies of Records of‘the Suffolk County Board of Election, deemed marked as Exhibits on 
4 u p s t  8, 2007. These are included in the Court file on this case as “Supplement to Board of Elections 
lietiiri-I” and contained in a brown paper envelope, which is so marked. 

Findings of Fact 

Page4of 5 

[* 4 ]



Keith Koniaiiw, an enrolled meniber of the Republican Party, timely filed a petition naming him as a candidate of the 
Working Families I’aIty for the public office of Council Member, Sixth Town District, Town of Brookhaven. 
(Pt:tition I.D. iiSrJ07-25) 

l’he recpiii CJ nuinber of valid signatures for this particular office as a candidate of the Working Families Party is a 
total 0 1  15 sigitatures. 

(Ill ITS l aw suc.11 petitioii contains a total of 17 signatures. 

1 he sigtitri at p ~ g e  1, lint. 1 of the petition, one Yvonne L. Reventlow, registered at 74 Church Drive, Mastic Beach, 
Nt.m Yoih is .in eniolled ineniber of the Conservative Party. 

’Ihe sigii1:i dt page 1, Imc. 2 of the petition, one Maria E. Cruz, registered at 109 Woodcut Drive, Mastic Beach, New 
\’OIL. 14 ; i n  ciiialled member of the Republican Party. 

I I I C  sigiiatuics ol‘M5 Rcveiitlow and Ms. Cruz are invalid because they are not enrolled members of The Working 
ba in i l i r \  l ’ a i ~ ~  See Flection Law, Sections 6-132 111 and 6-136[2]. 

‘l‘lie signci at page 2, line 5 of the petition, one Christopher J. Zarcone Jr., signed the “Romaine” petition on 
July 10. 2007. C’hristophei- J .  Zarcone Jr. was not qualified to sign the “Romaine” petition because he had previously, 
on July I ,  7007; signed the rival “Hennessey” petition at page 6,  line 2 (Petition WFO 7-15) for the same public office. 
(see G,:it  i t i o t .  1’. Salciwo 74 A .  0 . 2  958 (3”’Dept. 1980) 

Decision 

1 lie perition io invalidate the “Romaine” petition is granted, since it contains only 14 valid signatures where the 
icq i l i i i~~i i~ i i t  I ’  15 valid signatuies. 

I he (’oiit I iiotes in passing that weie the Office ofBrookhaven Town Councilman still a town wide or “at 1arge”position 
the petition would have been good because Mr. Zarcone would have had the right to sign as many candidate petitions 
as thele M e l C  \.di;lncles to1 office. 

- Order 

I’he BoaiJ o t  I<Ie:ctions of the County of Suffolk is directed to remove the name of Keith Romaine as a candidate of the 
Working t*aniilies Party for the Office ofCounci1 Member, Sixth District, Town ofBrookhaven, for the Primary Election 
to be Iiekl 011 September 18, 2007; and it is further 

0111)1,1< t I), 1haI this niriiioraiidum decision and order shall constitute the order of the Court; and it is further 

0 l U ) f l l ~  t. I), ili,~t titliei counsel may serve a copy of this order with notice of entry by fax, regular mail or personal 
bci\ ice . is  w o i i  as may be practicable. 

E N T E R ,  

Gary J. Weber, Acting J.S.C. 
Non-Final Disposition 

Scan 
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