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_ _ _ _ _  _-_I__-__..___ X LINDENBAUM & SILBER, PLLC 
ANI’HON1’ ( iAlANTE, Attorneys for Plaintiff 

419 Park Avenue S., 2”d Floor 
Plaintiff, New York, New York 10016 

- agaiiist - JOHN P. HUMPHREYS, ESQ. 
Attys for Defts Suffolk Regional & Conley 
3 Huntington Quadrangle, P.O. Box 9028 M A  STEX W (3OI) FINLSH ING DIG., SAMUEL 

FLAG(;, SCIFFOI-K REGIONAL OFF TRACK : Melville, New York 1 1747 
: 

w‘rrtwi :i1lci BRIAN E CONTEY, 
BAKER, McEVOY, MORRISSEY, et al. 
Attys for Defts Mastenvood & Flagg 

Defendants. : 330 West 34“’ Street, 7‘” Floor 
X New York, New York 10001 - - - - -  ------- - . - -- ...................................... 

l i p o n  .he ii)ilow~ng papers numbered 1 to 34 read on this motion for summary judgment ; Notice of Motion/ Order 
to Show Cause mtl ,jt1pportiI1g papers 1 - 11 ; Notice of Cross Motion and supporting papers 12 - 21 ; Answering 
Af1id;ivils and stippo!-ting papers 22 - 24; 25 - 32 : Replying Affidavits and supporting papers 33 - 34 ; Other -; (amkrfkr 
t f z t t m v  T T l ‘ m p  ’ ) it is, 

ORDERED that the motion by defendants Suffolk Regional Off Track Betting and Brian Conley 
trlr siimma!y judgnient dismissing the complaint against them is denied; and it is further 

ORDERED that the cross motion by defendants Masterwood Finishing, Inc. and Samuel Flagg 
for siimmai-y judgment dismissing the complaint against them on the ground that plaintiff did not sustain 
;L ‘“serious in- ury” a i  defined 111 Insurance Law 5102 (d) is denied. 

Tlii j s 311 action to recover damages for personal injuries allegedly sustained by plaintiff 
Anthony Ga 1;inte whcn his vehicle was rear-ended by a vehicle owned by defendant Mastenvood 
Finishing, In!: (“Pv1;isterwood Finishing”) and operated by defendant Samuel Flagg on the eastbound 
lanca oithc Sunrise Highway between exits 52 and 53 in the morning of February 2, 2005. The 
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t ‘o l lo~  ing [acts ;ire undisputed. Prior to the accident, while defendant Brian Conley, s/h/a Brian Contey, 
who was driving a vehicle. owned by defendant Suffolk Regional Off Track Betting (“Suffolk 
lieg onaI”r, L\ as rr,ivc=ling eastbound in Sunrise Highway, a ladder which was secured to the roof of his 
vchiclt. fell to the. roadwa;,. 

Dcrendants Suffolk Regional and Brian Conley now move for summary judgment dismissing the 
complaint against thcm, asserting that they bear no liability for plaintiffs accident. In support, the 
iiforc:nientio~ icd defendants submit, inter alia, the pleadings and the transcripts of the deposition 
testimony ;iven hy plaintit‘f and defendant Conley. 

At his exmiiliation before trial, plaintiff testified to the effect that he had been traveling in the 
center h i e  c t‘ tlic eastbound of Sunrise Highway at approximately 55 miles per hour, and “noticed an 
object in the ioad.” blocking his lane. When plaintiff first saw the object approximately 150 feet away, 
he “started ti 1 slo\v down [and] took [his] foot off the gas [pedal].” He was first able to determine that 
the cbject w.is 3 “c,osed flat” fiberglass ladder, about 100 feet away. At the time, he “started feathering 
the brakes hoping thc cars [in the right and left lane] would pass by and [he] could go around [the 
1dddi:rI.” 1’1;iintiffnm about 50 feet away from the ladder when he “applied the brakes in a heavier 
iashion.” ’Pwo or three seconds thereafter, he felt a heavy impact to the rear of his vehicle. As a result 
of the impact, p1:iintiffs vehicle spun out of control and hit the guardrail. At the time of the first impact, 
17 1 ai I’ ti ff’ s i‘c I1 1 c 1 t b  was nio v ing . 

At iiis dcposition, defendant Conley testified to the effect that he is an employee of Suffolk 
Regional a11d does (electrical work for the company. On the day of the subject accident, he drove a 
company van mc-1 a ladder was securely mounted on the top of the van. While he was traveling in the 
centcbr lane o f  the e;istbouiid of Sunrise Highway at approximately 55 to 60 miles per hour, he heard a 
noisi’ - ‘“banging sound” - from the back of his vehicle. While driving, he “looked in [his] sideview 
iiiiri-or and did 1101 see the ladder [he] had secured to the van.” He pulled over to the shoulder and found 
that rhe ladder had disappcared. After he reported the incident to his supervisor, he traveled back west 
on Siinrisc H i & , w i  \i 

To sublisl i  a prima facie case of negligence, a plaintiff must show that a defendant’s negligence 
was a subsla itial cause of’the events which produced the injury (see, Boltax v Joy Day Camp, 67 NY2d 
0 17, 490 NYS3tl 000 [ 19861; Pirorzti v Leary, 2007 NY Slip Op 6102, 2007 NY App Div Lexis 8557 
[200 71). L milit\., may not be imposed upon a party who merely furnishes the condition or occasion for 
the occurrcnce of the event but is not one of its causes (see, Pironti v Leary, supra; Katz v Klagbrzrrz, 
299 4D2d 3 ’ -. 75(1 Nk’SZd 308 [2002]). Generally, the questions of proximate cause and the 
foresee~bil tl, of intervening events are properly to be decided by the jury (see, Noviczski v Honzeyer, 
738 4D2d 8i$i, 0 5 ( ,  NYSZd 557 [1997]) whose determination should not be disturbed unless it could not 
have been i exlied on any fair interpretation of the evidence (see, Potter v Korfzagt., 240 AD2d 71 7, 659 
NYh2d 323 I 1 qO-71 I. 

The adduceti cvideiice indicates that, while defendant Conley was driving, a ladder which was 
sscuied to th: roof o f  his vehicle fell to the roadway and that, while driving, plaintiff found the ladder; 
reduced tht speed anti applied his brakes to avoid hitting it; and was struck in the rear by the Flagg 
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initial burden IS oil the defendant “to present evidence, in competent form, showing that the plaintiff has 
no cause of  action” (Rodrigziez v Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [1992]). Once 
defmdant has met the burden, plaintiff must then, by competent proof, establish a prima facie case that 
such serioii:; ttijLirJ exists (Gaddjj v Eyler, 79 NY2d 955, 582 NYS2d 990 [1992]). Such proof, in order 
to b e  i n  a wmpetent or aciinissible fonii, shall consist of affidavits or affirmations (Pagan0 v Kingsbury, 
182 ADZ(!  :!Oh’, 587 NYS2d 692 [ 19921). The proof must be viewed in a light most favorable to the 
noii7ioving parhi, here, the plaintiff (Canzmarere v Villanova, 166 AD2d 760, 562 NYS2d 808 [ 19901). 

Hen;, dzr‘eiidants Mastenvood Finishing and Samuel Flagg failed to make a prima facie showing 
rhat plaintrfFcfitl not sustain a serious injury within the meaning of Insurance Law 4 5102 (d) (see, Crtiz 
v Willianzc, 74 AD3d 719? 825 NYS2d 510 [2006]; Neiiibhard vDeIatorre, 16 AD3d 390, 791NYS2d 
I44 ( 2 0 0 5 ] ) .  0 1 1  A4ay 23, 2006, approximately one year and four months after the subject accident, their 
cxainiiiiiig i ieurcilogist, Dr. Cohen, examined plaintiff, using certain orthopedic and neurological tests 
mcli idmg Foram i n ~ l  Compression test, Spurling test, Jackson’s Compression test, Soto-Hall test and 
Cervical L)I:;tracii~~ii test. Dr. Cohen found that all the test results were negative and that there was no 
~ r t ~ ; ; e r  poin s or spasm 111 plaintif-f s cervical spine, although there was diffuse tenderness in the neck and 
bilateral sc.apu1ar rsgioiis. He reported his findings with respect to the various ranges of motion of 
plainti f f s  ccr\‘ic,d spine. Dr. Cohen found range of motion restrictions when compared to normal range 
of‘ ti lotion \bit11 rt:spect to plaintiffs cervical spine: 20 degrees flexion (45 degrees normal), 20 degrees 
extcnsron 1’45 degrzes normal) and 45 degrees rotation (60 degrees normal). On September 23,2006, 
their. examining radiologist, Dr. Milbauer, reviewed the MRI film of plaintiffs cervical spine, taken on 
Febiuarg, 24, .?O( I5 
ceri ical spiiie W;LS degenerative and long standing, “which pre-exist the date of [the subject] accident” 
atid there art. no filldings to indicate the presence of a traumatic injury to the cervical spine, attributable 
lo the subjjct accitlent Ilr. Milbauer, however, failed to submit evidence to support his conclusion that 
plaintiffs icjuries were not causally related to the accident, or that they were not serious, within the 
mea iiiis of InsLmIce Law 5 5102 (d) (see, Tricarico v V i d e ,  5 AD3d 761, 773 NYS2d 572 [2004]). 

13r. Milbauer opined that plaintiffs diffuse cervical spondylosis throughout the 

T h i s ,  defcndmts Masterwood Finishing and Samuel Flagg failed to establish, prima facie, their 
cntttleinent 1 0  judgment as a matter of law. Accordingly, their cross motion for summary judgment 
disn issing t le complaint against them on the ground that plaintiff has not sustained a serious injury as 
defiiiecf i n  11-isurance Law 4 5 102 (d) is denied. Under the circumstances, it is unnecessary to consider 
tlie sufficivncv o f  plaintiff’s opposition papers (see, Barrett v Jeanizot, 18 AD3d 679, 795 NYS2d 727 
[200S] ). 

Accorciin:~l:~, the motion by defendants Suffolk Regional and Brian Conley for summary 
jiidgnicnt on rhe I;SSUC of liability and tlie cross motion by defendants Masterwood Finishing and Samuel 
Flagg f‘or siimniary judgment on the issue of serious injury are denied. .-7 
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