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Lpoii t IC I;~llo\viiig papers numbered 1 to read on this motion for summary iudgment ; Notice of Motionl 
Order 1 0  Shou  (’ause and supporting papers (001) 
Affid;iiits and s ~pportiiig papcrs 15-20 ; Replying Affidavits and supporting papers 21-22 Other -; (- 
crnnlTc-- ) it  is 

22 
1 - 14 ; Notice of Cross Motion and supporting papers -; Answering 

ORDIi’RED that this niotion by defendant Craig L. Levine, D.D.S., P.C. for summary judgment 
d i sin i i s  i n g 13 I a i  n t i 1’7 s c o nip lain t is granted. 

The coinplaint alleges causes of action sounding in dental malpractice and lack of informed 
coiisent. I’liii 11 iff. Biyan McElroy, alleges that defendant Craig Levine, D.D.S., an oral surgeon, rendered 
dentill services to hiin fi-om August 25, 2004 through September 2004, and was negligent in improperly 
and 11 comple tely performing an Apicoectomy Anterior and Retrograde Amalgam on tooth #7 under 
gener,il anestlicsia N i t h  local anesthesia, in failing to diagnose, treat and remedy nerve damage caused by 
the negligentl~ pcrformed root canal procedure, resulting in numbness in the upper gum area and loss of 
taste Plaintif’f also alleges Dr. Levine did not provide an informed consent in that he failed to apprise 
plaintiff of t h e  rishs, hazards and/or complications involved in the root canal surgery. As a result, 
plaint  ff clain IS  pei-manent tlainage to his teeth. bone and surrounding nerves and tissue. 

I )efenc.lant asserts there were no departures from the appropriate niedical/dental standards of care 
in adniinistcring dental care to plaintiff and that plaintiff was fully apprised of the foreseeable risks and 
complications of apizocctoniy. Defendant seeks summary judgment dismissing the complaint on both 
cause‘, of ;iciioii 
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‘The proponent of ii suniniary judgment motion must make a prima facie showing of entitlement to 
judgiiient as ;i mttter of l aw,  tendering sufficient evidence to eliminate any material issues of fact from the 
cast‘ To grant summary j ~idginent it must clearly appear that no material and triable issue of fact is 
presc-nted (Sdlitzuii 1’ Twentieth Century-Fox Fitin Curpuratiuii, 3 NY2d 395, 165 NYS2d 498 [ 19571). 
The movant has the initial burden of proving entitlement to summary judgment (Winegrad v N. Y .  U.  
Merliiwl C m t u ,  64 NY2d 85 1, 487 NYS2d 3 16 [ 19851). Failure to make such a showing requires denial 
of the iiiotioii. regardless of the sufficiency of the opposing papers (Winegrad v N. K U. Medical Center, 
~ i i p z ) .  Oncc such proof has been offered, the burden then shifts to the opposing party, who, in order to 
defe: t the inof ion for summary judgment, must proffer evidence in admissible fo rm... and must “show facts 
suf’ficient to  require a trial of any issue of fact” (CPLR 3212[b]; Zuckermaiz v City of New York, 49 NY2d 
5 5 7 ,  127 NYSZd 595 [ 19801). The opposing party must present facts sufficient to require a trial of any 
i s u c  ot‘fact 17) protlucing evidentiary proof in admissible form (Josepli P. Day Realty Corp. v Aeroxon 
Prody., 138 i iD2d 399, 538 NYS2d 843 [2Ild Dept 19791) and must assemble, lay bare and reveal his proof 
i i i  order to establish that the matters set forth in his pleadings are real and capable of being established 
(Casrro v Liberty Bus Co., 79 AD2d 1014,435 NYS2d 340 [2nd Dept 19811). Summary judgment shall 
only x granted when there are no issues of material fact and the evidence requires the court to direct a 
judginent in  favor of the movant as a matter of law (Friends ofAiiiinals v Associated Fur Mfrs., 46 NY2d 
1 Oh5 4 1 h NY‘S2d 790 [ 19791). 

In suppor~ o f  this niotion, defendant has submitted, inter alia, copies of the pleadings, bill of 
particulars; c . ~ p y  of the transcripts of the examinations before trial of plaintiff and defendant; incomplete 
report of tlic ndependent medical examination of plaintiff at Stony Brook University Hospital; copies of 
uncei tified dt:ntal records of plaintiff; and the affirmation of Mark Swerdloff, D.D.S. 

Defendant’s expert, Mark Swerdloff, D.D.S., set forth with a reasonable degree of medical certainty 
i n  his at‘firniation that there is no basis for the claims of malpractice and lack of informed consent as to Dr. 
Leviiie, and t i e  in~uries claim by plaintiff could not be caused by the apicoectomy performed by Dr. 
Leviilt: o n  A L  g u t  2 7. 2004. 

Witli I-cspclct to plaintiffs claim of lack of infornied consent, Dr. Swerdloff sets forth that the 
in  fori ned con m i t  foiiii signed by Mr. McElroy specifically states that the possible complications include 
“temrioraty o . permanent numbness and tingling of the lip, chin, tongue, gums, cheek or teeth.” It is Dr. 
Swerclloffs opinion based upon a reasonable degree of medical certainty that Dr. Levine properly obtained 
inforrned con ;elit from Mr. McElroy prior to performing the apicoectomy on tooth #7. Mr. McElroy 
admitted lie s p e d  tlic consent form on August 27, 2004, and Dr. Swerdloff states this form is an 
acceptable form o 1’ infornied consent for this procedure and conforms to accepted standards of dental care. 
Dr. Levine‘s discussions with Mr. McElroy, as set forth in the record as to the risks and benefits of the 
proposed proccdurc. wcrc proper and conformed to accepted standards of dental practice. 

l3ased u p i ~  tlic foregoing, defendant Dr. Levine has demonstrated prima facie entitlement to 
summary judgment on the issue of lack of informed consent. 

With respect to plaintiffs claim of medical malpractice, Dr. Swerdloff opines with a reasonable 
degrce of dental ctx-tainty that all care provided by Dr. Levine before, during and after the apicoectomy of 
tooth 47 was w i t h i n  accepted standards of dental care. 
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Del'endant's expelt sets forth that Mr. McElroy testified that he returned for a post operative visit to 
111.. Levine tnv days after the surgery and made no complaints at the time of this visit, which is significant 
I I I  t h ~ t  Mr.  n?cEIr-ov testified that the pain and numbness did not develop for another two days after that. 
Ilr. Swerdlo-)'sets forth that when patients develop numbness in any part of the oral cavity due to trauma 
of a herve during dental siirgery, the numbness becomes evident to the patient shortly after surgery, and 
with n hours after thc injection of local anesthesia. In that plaintiffs numbness did not become apparent 
until  four da)ii after. xurgery, it is Dr. Swerdloff s opinion within a reasonable degree of dental certainty 
that the incision made by Dr. Levine during the apicoectomy did not cause the plaintiffs complaints of 
bilateral Zuni n~irnbness that became apparent to plaintiff four days after the surgery. 

Ilr. SM/crclloff'fiirther set forth that any time an area is incised during a surgical procedure, there 
wi I I be some degree of loss of sensation due to incising superficial sensory nerves in the surgical area, and 
the loss of sensation is limited to the area that is incised. During the independent dental examination 
perfomled by I h -  Swcrdloff on August 9, 2006, Mr. McElroy reported a history of numbness from the 
right to the Icft canine teeth on the lip side of the upper jaw including teeth # 5, 6, 7 ,  8, 9, 10, 11 and 12 
folloqwing thc. surgery. and when tested for sharp and dull, gave inconsistent responses. The surgical scar 
does not extend beyond the midline of the upper jaw to the left side of the upper jaw where teeth #9, 10, 
1 1 and I2 arc located. The post operative x-rays reveal the presence of undisturbed bone to the right of 
the ti ,idline o f  the upper jaw adjacent to the area curetted by Dr. Levine, confirming that the surgical area 
did n 3t extend to the midline of the upper jaw, and the surgical area was confined to the right side of the 
midline ofthc Lipl)el-jaw. It IS therefore Dr. Swerdloffs opinion within a reasonable degree of dental 
certainty that the I$lateral loss of gum sensation reported by Mr. McElroy cannot be attributed to the 
apiccxctoniy perfrmncd by Dr. Levine. 

Dr. Swerdloff states that the gum to the right of the midline of the upper jaws is supplied by a 
completely d ffeivvt anterior superior alveolar nerve than the gums to the left of the midline of the upper 
jaw'. Since tl-ese sensory pathways originate in either the right or left side of the brain and subsequently 
separite into d~s t inc t  nerves that innervate either the left side of the maxillary gingiva or the right side of 
the maxillary ginpika, bilateral gum numbness can only be caused by trauma or insult that occurs in both 
sides of the brain or by incising both the anterior superior alveolar nerve that supplies the left maxillary 
ging1-m and the a i ~ r i o r  supcrior alveolar nerve that supplies the right maxillary gingiva. In that the 
itictstm did not e>.tcnd beyond the upper jaw midline, the claimed injury of bilateral gum numbness cannot 
ha\ e x e n  cai iacd bjr the surgery performed by Dr. Levine. 

With rcgarti to plaintiffs claim of loss of taste, defendant's expert states taste sensation in the 
anterior part 01. thc tongue is innervated by the chorda tympany nerve which is a branch of the 7'" cranial 
ncrvt' Taste m-mtioii in the posterior part of the tongue is innervated by the glossopharyngeal nerve 
whicl is the 5'" cranial nerve. The anatomic location of these nerves that innovate taste are not in any 
proximity to the location ofthe apicoectomy of tooth # 7 or the local anesthetic injection sites, and 
ther-ef ore, couIJ not  havc bcen affected by any part of the surgical procedure or local anesthetic injections 
pcrfoimcd by Yk Lcvine. 

E3ased upon the foregoing, defendant Dr. Levine has demonstrated prima facie entitlement to 
summary judgment on plaintiffs medical malpractice claim. 
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The iequtsite elements of proof in a medical malpractice action are (1) a deviation or departure 
from accepted practice, and (2) evidence that such departure was a proximate cause of injury or damage 
(Hol,ton v Sprain Brook ,kiailOr Nursiiig Home, 253 AD2d 852, 678 NYS2d 503[2nd Dept 19981, app 
d e m d  92 N’t’Zd 8 18. 685 NYS2d 420). To prove a prima facie case of medical malpractice, a plaintiff 
must establish that defendant’s negligence was a substantial factor in producing the alleged injury (see, 
Derdiariair 1’ F e l k  Contracting Corp., 51 NY2d 308, 434 NYS2d 166 [1980]; Prete v Rafa-Demetrious, 
22 1 i D 2 d  6-74. 63h  NYSZld 700 [2Ild Dept 19961). Except as to matters within the ordinary experience and 
knowledge of laymen, expert medical opinion is necessary to prove a deviation or departure from accepted 
standards of rriedtcal care and that such departure was a proximate cause of the plaintiffs injury (see, 
FioriJ v Galang, 04 NY 2d 999, 489 NYS2d 47 [ 19851; Lyons v McCauley, 252 AD2d 5 16, 5 17, 675 
NYSZd 375 [ 2’”’ I k p t  19981, upp denied 92 NY2d 814,681 NYS2d 475; Bloom v City of New York, 202 
AD2d 465, 4 o i >  fd10 NYS2d 45 [2’ld Dept 19941). 

In opposition. plaintiff has submitted, inter alia, copies of uncertified medical records and reports, 
and t i le affirr iation of’ an expert witness with the name redacted. To rebut a prima facie showing of 
entttl :merit t o  m order granting summary judgment by defendants, plaintiff must demonstrate the existence 
ot‘a triable isiiic o f  fact by submitting an expert’s affidavit of merit attesting to a deviation or departure 
horn accepteel practice, and containing an opinion that the defendants’ acts or omissions were a competent- 
prodllcing ca.ise of the illjuries of the plaintiff (see, Lifshitz v Beth Israel Med. Ctr-Kings Highway Div., 7 
AD3tl 759, 7 76 N Y  S2d 907 [2”* Dept 20041; Domaradzki v Glen Cove OB/GYN ASSOCS., 242 AD2d 282, 
660 ?JYSLd 730 [ 2”“ I k p t  19971). 

A redxtetl version of an expert affidavit lacks evidentiary value (Marano v Mercy Hospital, 241 
AD2d 48,670 N\r S2d 570 [2’ld Dept 19981). “A party may successfully oppose a summary judgment 
motion without dt jclosing the names of the party’s expert witnesses. In opposition to such a motion the 
party defendi qg against a summary judgment motion may serve the movant with a redacted copy of its 
expert’s affirmation as long as an unredacted original is provided to the court for its in camera inspection 
(Marizizo v Mercy Hospital, supra). This procedure preserves the confidentiality of the name of plaintiffs 
medic a1 eye- t  while also preserving plaintiffs obligation in opposing defendant’s motion, in that by 
subm tting ;I iedac1ed aff’imiation and by offering the original to the court for in camera inspection, 
plaintiff has cppo:,eti thc motion by evidence in admissible form (Rubenstein v Columbia Presbyterial2 
Medicwl C’enzer, 139 Misc.2d 349, 527 NYS2d 680 [NYCounty 19881). A copy of the affirmation with 
the expert’s n;unie and signdture have not been provided to this court under separate cover. Accordingly, 
plaintiffs expert al’firniation is not in admissible form and is insufficient to raise a triable issue of fact as to 
the dcf‘endaiit’s alleged malpractice (Rose v Hortorz Medical Center, 29 AD3d 977, 816 NYS2d 174 [2Ild 
Dept 20061). Flowevcr, even if plaintiff were to provide a signed and unredacted expert report to this 
court. it IS  determ~ned that plaintiffs expert’s report is conclusory and fails to demonstrate departures from 
accep ed dentd or mcdical standards and that the consent was qualitatively insufficient, and has thus failed 
to race a t r ih lc  issue of fact. 

Notab j , plaintiff’s expert states Dr. Levine failed to prepare an appropriate operative report with 
respect to  w1it:ther 01- not defendant utilized the appropriate techniques of an injection as well the general 
anestlesia given to  MI-. McElroy. However, plaintiffs expert does not set forth how this alleged departure 
i n  charting prouiiiiately caused plaintiffs injury. Therefore no factual issue has been raised concerning Dr. 
Lev in 2 failing TO prepare an appropriate operative report. 
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Plamtitf~. expert sets forth that the operative report does not indicate the modality of the local 
anesi hetic, a i d  that if Dr. Levine administered a supraperiosteal injection, it would have been 
contraindicaied in the presence of an infection. However, plaintiffs expert does not set forth a medical 
basis for his opinion as to why a supraperiosteal injection would have been contraindicated, does not 
establish tha the site was infected, and how the supraperiosteal iiijection was the proximate cause of the 
numl~ness, p;iin or impaircd taste. This opinion is therefore deemed conclusory and unsupported by any 
111edlcal 1 , a S l  

Piainiiff-k expert also states that if a nerve block were administered instead of a supraperiosteal 
injection. tlit, ma) have been a departure from appropriate standards of care as damage to the greater 
palaiitirie net LL' is not an acceptable risk associated with an apicoectomy. However, plaintiffs expert does 
not indicate whetlicr i i i j u q  to the palantine nerve is an acceptable risk associated with a nerve block. 
Plaintiffs expert does not give a medical basis for his opinion, does not set forth the location of the 
paiai tine nerve 1 1 1  relation to the area of the surgery, or how the palantine nerve could become damaged 
during apicocsctoinq or n e n e  block, and whether such injury is a commonly accepted and known risk of the 
nervt. bloch procedure. Plaintiffs expert does not indicate that the palantine nerve is associated with 
sctisation in  the pilate, pain or numbness. Therefore,  plaintiff?^ expert has raised no factual issue to 
preclude w-rrnary judgment on this issue as his reference to the palantine nerve is speculative and 
conclusory and kvitliout an articulated medical basis. 

Plaintitt's espert takes issue with respect to Dr. Swerdloff s conclusion that immediate symptoms 
wo~illrl have been ,ippreciated by plaintiff if Dr. Levine had caused damage to plaintiffs nerve, however, 
u hen plaintif'f began noticing the numbness does not go to the issues of departure or causation, and thus 
raise<, no factual I'jsue in that regard. 

Plaiiitil~f'I1;is not demonstrated that the procedure or the injection was the proximate cause of the 
injury as plaintiffs expert has not set forth the standards, techniques or procedures which should have been 
utiiirzd by dc fendarit and how defendant departed from the same. Nor has plaintiffs expert set forth any 
medical basic to sLipport proximate cause of any alleged departures from acceptable standards of dental 
care iesulting in the injuries plaintiff claims to have suffered. 

Hastx lipoil tlie foregoing, plaintiff has raised no factual issues with regard to departures from 
accer ted standard of' dental care proximately causing plaintiffs claimed injuries. 

In order to  establish a prima facie case for failure to procure a patient's informed consent to a 
procedure, t h ?  p l a in  tiff, pursuant to N.Y. Public Health Law §2805-d(2), must establish three elements. 
Firstly, the doctor Fdiled to apprise the plaintiff of a reasonably foreseeable risk of the procedure. 
Sccoridly. hat: 1ng been informed of the risks and alternatives, the plaintiff must prove that a reasonable 
person in  the plaintiff's condition would have opted against it, and thirdly, the plaintiff must prove that the 
procedure was the proximate cause of the injury insufficient (Romano v CoZerz, 305 AD2d 575, 759 
uYs:!d 353 17"' Dept 2003 I ) .  

Publi: Healrh Law 5 2805-d[ 13 provides that lack of informed consent means the failure of the 
person provic ing the professional treatment or diagnosis to disclose to the patient such alternatives thereto 
and tlie reasonably foreseeable risks and benefits involved as a reasonable medical, dental or podiatric 
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practitioner iiiider similar circumstances would have disclosed, in a manner permitting the patient to make 
ii knowledgeable evaluation. Public Health Law S 2805-d[2] provides that the right of action to recover for 
medical, dental, o r  podiatric malpractice based on lack of informed consent is limited to those cases 
involving either ( a )  non-emergency treatment, procedure or surgery, or (b) a diagnostic procedure which 
involved inv,ihioii or disruption of the integrity of the body. Public Health Law tj 2805-d[3] provides for a 
cmsc ot’;icticm therefor it  inust also be established that a reasonable prudent person in the patient’s 
position would not have undergone the treatment of diagnosis if he had been fully informed and that the 
lack of inforincd consent is a proximate cause of the injury or condition for which recovery is sought. (see, 
Eppef v Fredrricks, 203 AD2d 152,610 NYS2d 254 [ lSt Dept 19941). However, the injured party is not 
required to adtfuc> expert medical testimony to the effect that a reasonably prudent person in his position 
u oul3 not have undergone such an operation if he or she had been fully informed of such a risk (Osorio v 
Brairrzer, 23:! 4D3t-1 51 1, 062 NYS2d 488 [I”Dept 19971). 

l’laintil’fv.; espei-t opines there was an insufficient executed informed consent and sets forth that the 
constant does n o t  state the risks and benefits of an apicoectomy and is merely a standard “boiler plate’ 
paraprapli which plaintiff. with only a tenth grade education, could not and would not have fully 
untlei stood the extent of the risks inherent with the surgical procedure. However, plaintiffs expert has not 
sct forth the propc“ standard for a consent for the apicoectomy, including the risks and benefits that should 
have been inc,ludcd. Plaintiff testified there was no part of the consent form he did not understand, but he 
also t-stificd that lie did not read it word for word and asked no questions after he read the consent. He 
furt1ic.i- testified that il’hc did not understand, he would ask. Plaintiff also testified when he followed up 
with Ilr Levine tlie day after being seen by Dr. Duane, he was advised by Dr. Levine that there was pulp 
left i i  tlic tooth i n  mhich he had a previous root canal, and that he would have to make an incision and chip 
away the boil: 1’l;iintiffcould not remember if Dr. Levine spoke to him about anesthesia and the risks 
involved with the surgery. He remembered Dr. Levine said the surgery would make it feel better. 
Therefore, pl~iitif‘f‘i expert’s opinion that the consent was insufficient and that plaintiff could not have 
uiiderstood 1 t t5 deeined conclusory and unsupported by the record. 

Plaint ,  f l y >  (expert also states that even if the informed consent was fully understood by plaintiff, 
which includt 5 thc.  possibility of complications including “pennanent numbness of the lip, chin, tongue, 
gunis, cheek o i  t e t~h” .  i t  does not mention numbness of the palate. However, plaintiffs expert does not 
indicate mhctlicr o r  not the numbness of the palate is a risk of the surgery for which plaintiff should have 
been mfornic?d. Tlierefore, plaintiffs expert’s opinion is conclusory and unsupported. 

Based upoil the foregoing, plaintiff’s expert has failed to set forth what a proper consent form for 
this procedurt nrouId contain and thus how the consent obtained by defendant was insufficient. Plaintiff‘s 
expert, therefore, lai Is to qualitatively set forth the standard and the basis for his opinion, and conclusively 
states the conxcnt WIS insufficient or that plaintiff could not have understood it. Therefore, no factual issue 
has bcen raised by  plaintiff on this issue. 

Plaintilt’s rxpert also states the consent was executed while plaintiff was in severe pain and under 
the intluencc of’ V icodin, a mind altering medication. Plaintiffs expert sets forth that the consent was 
signeci two day, before surgery, however, it is dated August 27, 2004, the day of surgery. Neither 
plaintiffs supwrting affidavit, the bill of particulars, the complaint, plaintiff7s testimony in his 
exanii iation betiirc.: tr’ial, or plaintiffs affidavit, or plaintiffs expert, support the claim that plaintiff was 
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under the intluencc of Vicodm at the time the consent was obtained. Plaintiff testified the surgery was 
pert?lrmed itn August 27, 2004, that he had no conversation with Dr. Levine prior to surgery, and did not 
rccall any dixussion with his staff either, but he also testified Dr. Levine told him he would put him out 
tiir tlie burgel? 
iiidicatcs anest1ie~;ia was discussed. The surgical consent form submitted as part of Dr. Levine’s office 
recold indicatea on August 27, 2004 that plaintiff, in response to the question “Are you taking any 
medication( s I ncl udirig non-prescription medication?” answered, “Synthroid.” Plaintiff does not indicate 
he took C’icodin prior to coming in for surgery and there is no testimony in the record to support the same. 
Plaintiff’s expert‘s opinion is therefore speculative, conclusory and unsupported by the record. 

fle signed a consent for treatment and anesthesia on August 27, 2004. Dr. Levine’s record 

Based Lipon the foregoing, and viewing the testimony in the light most favorable to plaintiff, the 
court concludcs that plaintiff has failed to set forth any prevailing standards and practices existing at the 
tinie of the surgery and how defendant departed from those standards in obtaining plaintiffs consent. 
Plain tiff has lot cstLiblished that the consent was qualitatively insufficient (Romano v Colea, supra). Nor 
has plaintiff dciiionstrated the material risks, benefits and alternatives to the surgery which a reasonable 
iiiedi :a1 prac :itlo1 ~ e r  “under similar circumstances would have disclosed, in a manner permitting [the 
plaintiffl to makc a knowledgeable evaluation,” and that a reasonably prudent person in the plaintiffs 
position would not have undergone the surgery if he or she had been fully informed.” (Romano v. Colerz, 
supra). Nor has plaintift‘ established what tlie reasonably foreseeable risks of the procedure were. 
Plaintiff’s expert has merely set forth in a conclusory manner that the consent form was not sufficient. 
Plaintiff‘s expert has not set forth a medical basis or the prevailing standard for what should have been 
inclded in tlic con<,ent. 

Plaintil‘f Ius not demonstrated that having been informed of the risks and alternatives that a 
reasonable person i n  plaintiffs condition would have opted against it. Plaintiff has not set forth in the 
comylaint, die bil I of particulars, in his affidavit or deposition testimony, that he would not have had the 
surgery if’lie knew he would suffer the claimed injuries (see, Dodm v North Shore University Hospital, 
149 AD2d 4-‘5. 5 19 NYS2d 954 [2’ld Dept 19891). 

Basec upon tlie foregoing, plaintiff has failed to raise a triable issue of fact to preclude summary 
judgi lent on h i s  clarni of hck  of informed consent. 

/ 

~4ccoidingIy, defendant’s motion for summary judgment is#* 
7 
the complaint is dismissed. 

S FINAL DISPOSITION - DISPOSITION ____ 
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