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ORDERED that this motion (002) by defendants Robert M. Lazar, M.D. and Robert M. Lazar, 
M.D., P.C. pursuant to CPLR 3212 for summary judgment dismissing the complaint and all cross claims 
against them is granted. 

This IS an action sounding in medical malpractice arising out of the care and treatment rendered to 
p1arntiff”s decedent, Domenic DeAngelis, by defendants. The complaint of this action sets forth causes of 
action sounding in medical malpractice, lack of informed consent, and wrongful death, with a derivative 
cauije of action on behalf of decedent’s wife, Mary Ann T. DeAngelis. 

The verified bill of particulars sets forth that the negligent acts and omissions asserted against 
defendant Fhbert M. Lazar, M.D. occurred during a continuous course of treatment from on or about 
April 7, 2003 up to and including April 15, 2003 wherein it is alleged, inter alia, defendant failed to 
timely and ;?roper1 y diagnose decedent’s rectal cancer, negligently prescribed Toradol to decedent, 
improperly cleared plaintiffs decedent for surgery consisting of a lower anterior bowel resection, failed 
to timely call a cardiac consult, and caused plaintiff to suffer cardiogenic shock and death. 

Defendant Lazar seeks summary judgment, asserting he did not depart from good and accepted 
medical sta idards., the claims of departures are inappropriately addressed against him, and he did not 
pro:cimately cause plaintiffs injuries. 

‘The proponent of a summary judgment motion must make a prima facie showing of entitlement to 
judgment as a matter of law, tendering sufficient evidence to eliminate any material issues of fact from 
the zase. TG grant summary judgment it must clearly appear that no material and triable issue of fact is 
presented (!Sillman v Twentieth Century-Fox Film Corporation, 3 NY2d 395, 165 NYS2d 498 [1957]). 
The movant has the initial burden of proving entitlement to summary judgment (Winegrad v N. Y.  U. 
Medical Center, 64 NY2d 851,487 NYS2d 316 [1985]). Failure to make such a showing requires denial 
of the motion, regardless of the sufficiency of the opposing papers (Winegrad v N. Y.  U Medical Center, 
st4pra). Once such proof has been offered, the burden then shifts to the opposing party, who, in order to 
deftbat the motion for summary judgment, must proffer evidence in admissible form and must “show facts 
sufficient tc require a trial of any issue of fact” (CPLR 3212[b]; Zuckerman v City of New York, 49 
NY 2d 557, 427 NYS2d 595 [1980]). The opposing party must present facts sufficient to require a trial of 
any issue of‘fact by producing evidentiary proof in admissible form (Joseph P. Day Realty Corp. v 
.4er~Xon Prods., 148 AD2d 499, 538 NYS2d 843 [2nd Dept 19791) and must assemble, lay bare and reveal 
his proof in order to establish that the matters set forth in his pleadings are real and capable of being 
established (Custro v Liberty Bus Co., 79 AD2d 1014,435 NYS2d 340 [198l]). Summary judgment 
shall only be granted when there are no issues of material fact and the evidence requires the court to direct 
a judgment in favor of the movant as a matter of law (Friends of Animals v Associated Fur Mfrs., 46 
NY2d 1065,416 NYS2d 790 [2nd Dept 19791). 

The requisite elements of proof in a medical malpractice action are (1) a deviation or departure 
ti-oni accepted practice, and (2) evidence that such departure was a proximate cause of injury or damage 
(Holton v @rain Brook Manor Nursing Home et al, 253 AD2d 852, 678 NYS2d 503 [2”d Dept 19981). 
To prove a prima facie case of medical malpractice, a plaintiff must establish that defendant’s negligence 
was a substantial factor in producing the alleged injury (see, Derdiarian v Felix Contracting Corp., 5 1 
NY2d 308, 434 NYS2d 166 [1980]; Prete v RaJla-Demetrious, 221 AD2d 674,638 NYS2d 700 [2”d Dept 
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19%]). €xcept as to matters within the ordinary experience and knowledge of laymen, expert medical 
opinion is necessary to prove a deviation or departure from accepted standards of medical care and that 
such depariure was a proximate cause of the plaintiffs injury (see, Fiore v Galang, 64 NY2d 999, 489 
N I  S2d 47 [,“I Dept 19851; Lyoizs v McCauley, 252 AD2d 516, 517,675 NYS2d 375, app denied 92 
NY2d 813,h8 1 NYS2d 475 [2nd Dept 19981; Bloom v City oflvew York, 202 AD2d 465,465,609 
NY S2d 45 I2”“ Dept 19941). 

In support of this application, the moving defendant has submitted copies of the pleadings, the 
answer of‘the moving defendant, verified bill of particulars; copy of the transcript of the examination 
be6x-e trial of defendant Lazar; various medical records, and the affirmation of Sanford R. Goldberg, 
M.11. 

Dr. (;oldberg states he is a physician licensed to practice medicine in the State of New York and is 
board certi-led in Internal Medicine and Gastroenterolgy. It is his opinion within a reasonable degree of 
medical certainty that Dr. Robert Lazar did not depart from accepted standards of medical practice during 
his care and treatment of plaintiffs decedent. 

DI-. (Joldberg stated that he properly obtained cardiac clearance by Dr. Stephen Shappell, M.D. 
prior i o  performing a colonoscopy on plaintiffs decedent. The colonoscopy was performed on April 7, 
2003, at which time polyps were removed from the cecum and ascending colon and multiple biopsies 
were taken in  the distal sigmoid to rule out cancer. At the time of the colonoscopy, as confirmed in Dr. 
L,a;/ar’s report, a rectal examination and retroflexion of the scope was done and no distal lesions were 
seen in the rectum. Dr. Goldberg set forth that any lesion that could be felt by digital examination should 
be able to be secn by a retroflexed colonoscope. 

h j r  claim that Dr. Lazar improperly measured the distance the tumor was located from the anal 
verge, or that he improperly communicated the location of the tumor to the treating surgeon is without 
bas] s. It is understood that a colonoscopy is often inaccurate in precisely determining the site of a lesion 
due to the i ?herent problems with measurement in an elastic organ such as the colon. A site felt to be 
above or below the peritoneal reflection is often located in a position different from that recorded by the 
colonoscopist. l3ecause of the elasticity and twisting of the colon, it is known that while colonoscopy is 
very sensitive in detecting colorectal cancer, i t  will often fail to correctly localize and/or identify the 
tumor location. Therefore, the location of the tumor, as opined by Dr. Goldberg, and as testified to by Dr. 
Lazar, is an estimate of the area where the tumor is located. Thereafter, states Dr. Goldberg, the only 
othcr involvement that Dr. Lazar had with Mr. DeAngelis was in speaking with the surgeon, Dr. 
Robinson, sometime prior to the surgical procedure which was performed on April 14,2003 by Dr. 
Rob mson ’ 

13ast:d upon the foregoing, it is determined that defendants, Robert Lazar, M.D. and Robert Lazar, 
M I ) . ,  P.C., have demonstrated prima facie entitlement to summary judgment. 

I’laintiff~does not oppose this motion, but requests that either defendants make a prima facie 
showing as to the inalpractice of defendant Lazar, or be precluded from asserting their rights under 
Article 16 at the time of trial. Defendant St. Catherine of Siena Medical Center partially opposes 
defendant’s 1,azar‘s motion in that, although they do not take any position as to the relief requested by Dr. 
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Lazar, state they do not waive any rights that they have pursuant to Article 16 and the General 
Obligations Law. In support of this opposition, defendant Medical Center has submitted merely copies of 
pleadings, answers and demands. 

It is determined by this court that none of the codefendants, including St. Catherine of Siena 
Mcdical Center, nor plaintiff, have demonstrated a prima facie showing as to the malpractice of 
defendant Lazar as no expert has come forward to refute the opinions offered by Dr. Goldberg in support 
of 'Dr. Lazar's rnotion. 

Article I h of the CPLR provides for several liability for non-economic loss when the liability of a 
joint tortfeclsor is found to be fifty percent or less of the total liability assigned to all persons liable, 
sutyect to specified exceptions (see, CPLR 1601; Maria E. v West Associates, 188 Misc 2d 119, 726 
NJ'S2d 237 [Sup Ct, Bronx County, 20011). In Yanatos v Pogo et al, (Spinola, J.) (Sup Ct Nassau, April 
25, 2006 1, the court set forth that since a motion for summary judgment is the functional equivalent of a 
trial, it follows therefrom that any defendant intending to obtain the limited liability benefits of Article 16 
of the CPLR must, under penalty of forfeiture, adduce proof on point in admissible form in response to 
the prima facie case presented (citing Drooker v South Nassau Conzrnuriities Hospital, 175 Misc2d 18 1, 
66') NYS2d 16l) [NY Sup. Ct. 19981). In Drooker, supra, following the granting of summary judgment in 
fakor of a physician in a medical malpractice case, the remaining defendants who failed to oppose said 
physician's prima facie showing of entitlement to summary judgment and failed to make any evidentiary 
shc wing regarding that physician's responsibility for plaintiffs injury, thereby forfeited their opportunity 
to limit their liability with respect to that physician's acts or omissions under Article 16 of the CPLR. 

Thcre is no requirement in Article 16 that defendants disclose prior to trial the persons whose joint 
lialdity will he invoked (Rodi v Landau, 170 Misc.2d 180, 650 NYS2d 514[NY Sup Ct 19961). This 
application for summary judgment, however, is the procedural equivalent of a trial. It therefore follows 
that any defendi2nt intending to obtain the limited liability benefits of Article 16 of the CPLR must, under 
peiialty of ?)rfeiture, adduce proof on point in admissible form in response to the prima facie case 
presented. I n  that no co-defendant has demonstrated prima facie entitlement to an order granting 
summary jitdgment, and no co-defendant has come forward opposing motion (012) by the Lazar 
defmdants it is determined that the co-defendants have failed to satisfy this evidentiary burden that 
shiited upon the movant's prima facie showing of entitlement to an order granting summary judgment, 
and have forfeited the opportunity to limit their liability with respect to the acts or omissions of Dr. 
Rohert Lazar-. M.D. or Dr. Robert Lazar, M.D., P.C. 

Accordingly, this action is severed and continued as against the remaining defendants who have 
all Forfeited the opportunity to limit their liability with respect to the acts or omissions of Dr. Robert 
La7,ar, M.D. or Dr. Robert Lazar, M.D., P.C. in this action. The remaining defendants are not foreclosed 
froin asserting any CPLK Article 16 defenses as against any other potential defendants or non-parties to 
the action a t  trial. 

u J.S.C 

FINAL DISPOSlTION X NON-FINAL DISPOSITION 
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