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Upon the forcgoing papers, it is ordered that: This is a personal injury sing out of an accident 
which occurred 011 IJccernber 9,2003 while the plaintiWrhomas Mora11 w d in construclion work 
at a building localed on .East 5s‘” Streel in Manhattan. The plainlill, a11 e third-party dcfciidaiit 
.I:insons Associatcs, Inc., alleges that lie injured his ann when he stcppcd on apiccc of wood and lost his 
bdancc 2s lic arid a co-worker wcrc carrying a tub filled with riiorlar lo the location on tlic floor wlicrc it 
was lo be pliiccd for disposal. The coriiplaint asserts causes of action under Labor Law $ $  200,240(1 j and 
241(6). ‘I’hc complaint allcjics that the defciidants Itk’L) 55“’Slreet Corp., RFl)  SSIh Strcct I lolding LLC and 
KFL) S5t” Strcct (“KFL) defendan~s”) are the owners of tlic site and that defendan1 Turner COIIS~I-L~C~~CNI 
Chmpnny WBS relained by them to perlbrin construction work. In turn, tlic dcfcndants Iinvc 17rougtiL a Ihird- 
.party aclion against .lansons fbr contractual indemnilicatjoii, common law indemnificatiori, atiorney’s lkes 
arid breach of a contractual obligation to procurc insurance. 

It appears that h e  actual owner or lhe site is an RFI) entity which was no1 named as a clcfcnclaiit, 
RFD 55”’ Streel LT,C (“IdLC Owner”). Initially, the LLC Owiicr rctninccl the ‘I’ishman Construction 
Corporation as its coiistruclion rnnnagcr. In March, 2003, ‘J’ishinan rctained Jansons, piirsuant to a written 
contracl and purchase order, to provide and install a rcfusc chute a n d  compactor. l’he writtcn contract 
lxtwccn Tishnian and Jansons consisted of 49 pages, plus 17 exhibits. It includcd an indeinnifjcation 
clause which provided that Jailsons would indeiniiify and hold Tisliman, the owner and a iiunibcr ofothcr 
parlics I~nriiiless lrom m y  clainis made rrgairist tlicni arising out of Jailsons’ pcrfomaiicc of i ts worli. The 
contract also required that Jansons obtain a commercial gcticral liability insurance policy having 3 $5 
million liiiiit on an  occuwcncc basis and that various parlies listed in an attaclitmcnt, including lhe LLC 
Owner aiid Tishman, bc named as aclditional insureds. Fiiially, the contract provided that in the cvcnt a 
success ox^ manager was rctaiticd by the owiicr to rcplace Tishmrm, Jansoiis would be obligated to aIford 
the siiccessor manager all ol‘llie rights aiid remedies owed tn ‘I’ishmiin tinder the contract. Appxiniately 
8 iiionlhs alter this conlract was cxcculed, Tishinari was replaced by TLIITW as tlic construction Innnager. 

In tlic meantimc, i n  .lune, 2003 pursuant lo a ncw and scpparatc purchase order, Jmsons’ 
rcsponsibililies wcrc expantled so as to include inasoiiry work Illroughout thc bui Icling. ‘I’he purchase order. 
consisted of essenlially oiic paragraph. It was no1 accoi-npaiiicd by a wrillen contract, did llot refer lo [he 
49-page contract which tlic parties had cntcred into tlxcc iuontlis earlier and did not contain a~iy o l  the 
terms sct forth in the other contract sucli as an indemriification clause and an insurancc requirement. 

Suhscquent to thc coiiiiiieiiccnicii t 01‘ lhis action, tlic dcfendants brought a dcclariihry judgnieiit 
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action in this cowl seclciiig an ordcr declariiig that Jaiisons’ liability insurance carrier, 1 iisur-ancc 
Corp., has a duly to dcfciid a n d  indemnify tlicrn iri this pcrsoii:il injury action. ‘I’hey also sought an order 
declaring lhat Jaiisoiis breached its contractual obligalion to procure an iiisurance policy 011 their bclialf 
in which they are narncd 3s additional iiisurccls. By decision and order daled JLHW 25, 2007, this court 
h n d  that (1) the Tislimari/Jarisons contract for the inslallalion 01 ;i reluse chute and coiiipactor did iiot 
obligate Jansons to obtain an iiisurance policyaamjng tlic KFII defeiidants as additional insureds sincc they 
are iiot listed as an additional insured in tlnc attachment to the contract, (2) Jansons was contractuajly 
obligated under its agrccnimt with l’ishman to oblain insurance iiaming ‘I’isliiiiaii’s successor, Turner, ;is 
an additional insured itnd (3) Jailsons had breached its ohligation to procure insurance on Turner':, hchalf 
sincc the policy which Jansons obtaiiicd had only a $1  million limit per occ1irrcncc whereas il was 
contractually obligated to obtain a $5 million policy. 

The dcfcndanls havc now moved for summnryjudgmcnt dismissing [he complaint and for sutmnary 
j iidgmeiit oil thcir third-party claim against Jaiisoiis for contractual indemnilication. Jansoris has cross- 
movcd f o r  summary judgmenl dismissing tlic third-par-ly complaint. 

1)iscussion 
A. The Plaintiff’s Claims - As tl threshold matter, tlic court notes that i t  has alreudy h m d ,  in the 

related declaratoiy judgment brought by the deI‘endants, lhat the evidence in the record cstablisheci that the 
IWD defciidants are not llic owncr of the premises whcrc tlic plaiiitiff s accident occurred. Although tlic 
pl;tiiiti~~COIiti~iUcs to conlend in this action that the W D  defeiidants arc, i i i  fact, thc owner, he has failed 
to suhiiiit any evidciicc in support of this assertion. Nevertheless, in nioviiig for summary judgment 
dismissing the complaint, the RT:D cie~endants have not arguccl that it is the LLC Owner who owns thc 
premises i n  question and that they thcrcforc caiinot he liable Lor the plaintift’s iiijurics. If, in fact, they had 
imade such an argumcnt, [he court would have seriously enlcrtaiiicd an application by the plaintiff, pursuaiit 
to CPJ ,K 305(c) and 2001, to amend the captioii to correct a misnomer and rctlcct thc tnie nanie o l the  
intended sirbjcct of the lawsuit. Sw Fink v. RcgiJnl IIolcl, Ldd., 234 AD2d 39, 4 1 (1  ’t Dept 1996). See ri1,so 
Brrrckeiz v Nirrxrrrir Fronfier 7 ’ r ~ ~ n , ~ j ~  Aulh., 25 1 AU2d 1068 (4”’ Ilept 1998); Ohor v. R y  ‘lbtvn Hilton, 
159 AD2d IO, 19-20 (2”“ I k p t  1990). HOWCVCI’, sincc the issue was not raised, tlic court will proceed to  
address the arguments which the RFI) defendants and Tumer l ~ v c  asscrtcd in support or their motion. 

Ac to plaintill’s Litbor I,aw $ 240(1) claim, the plaintiff has apparently conceded that the claim is 
without merit siiicc lie has notably failed to respond or even address the dcfcndants’ argument that his 
accident does not involve the sort of clcvation-risk conteniplatcd by the statute. This claim is therefore 
d i smi s sed, 

Similarly, with respect lu his 1,abor l ,rw 5 200 cl:iirn, thc plaintiff has not disputed the defendants’ 
argmiciit that h e y  did iiot have the aulhority to control the aclivity bringing ahnut the iiijury and did not 
liave actual or constructive notice of the presence oil tlnc tloor of the piece o l  wood 011 which plaintiff 
trip@. I S w  Rimin v l’irc*icrno &Son, 54 NY2d 3 11 ,  3 17 (1 981); Mitchell v New York Univ , 12 A117d 
200, 201 (1 ‘J Depl 2004). Ratlicr, plainliffxgucs that ‘I uriicr was contractually ~-espoiisiblc for removing 
dchris from the area where petitioner was injured arid that it created tlic dangerous condition by failing to 
adequatcly do so. This ;uguincnt is without merit. 1’ur~icr’s alleged failure to remove the debris merely 
constitutes riorifcasance. It is not the aflirmative ricgligcnce required to constitutc the creation of a 
dangerous condition. S‘ee LIiGrazirr v Lenzmon, 28 AD3d 920, 928 (3rd Dcpt 2oU6). SCJC c r l w  Muzzolir v. 
City o f f l ~ w  York, 32 AD3d 906 (2”“ Dcpt 2006). ‘I  he plaintiFs Labor Law $ 200 claim must tlicrcfor-c bc 
dismissed. 

As to  he nicrits o~‘plaiiitifPs J ,abor T,aw 5 241(6) claim, to prcvail under this slatutc, the plaintill‘ 
is required to cstahlish a violation of an Trid~istrial Code provision which sets lorth a spccific standard of 
conduct. ,S’LjLj Ross 17 (7iw/is-l’dmer IIyiho-Llocti-ic (’a , X I NY2d 494, 504-05 (1 997). I Icre, the plaintjff 
has relied on only onc provision, 12 NYCKK 4 21-1.7(e)(2), which has allcgcclly been violntcd. ‘I’his 
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provision is cnti tlcd “Tripping and Otlicr I lamds:  Working Areas” and provides, in relevant part, that 
“arcas where people work or pass slial I be kept free h m  accumulations or dirt and debris and from 
scattered tools a n d  materials ..... as may bc consistent wilh the work being performed.” This provision has 
heen found to bc suflicienlly specific so as to support a scction 241 (6) claim. , S m  I S c w ~ ~ ~ Z  v Mt. SinriiMed 
C‘on/oi-, 256 AI  12cl 2 I4 ( I  ‘‘ Uept 1998). Moreover, it is clearly applicablc to tlic plaintiffs accidciit since 
lic trippcd on debris localed where pcoplc work. Although the courts have held that this provisioii is 
inapplicablc wlici-c tlic item causing the inj iiry was an “intcgrial part” of the work being perhrmed, S I J C J  

I,e17~7rd v 1251 hnrricris As,soc , 24 1 AD2d 39 I ,  393 (1  T t  Dept 1997), the defendants liavc not cvcii 
suggesled thal the piccc of wood on which plaintifT tripped was an inlegral part of his work. l’he 
dclendants’ niotioii for summary judgment dismissing plaiiitiff s J &or I.aw $24  l(6) claim must Ilnerehre 
bc denied. 

€1 .  ’I’he ’I’hird-Party Complaint Against .Jansons - As already noted, lhe delendanls’ third-parly 
complaint against Jaiisoiis asscl-ts lour causes of‘ action: contractual indcil-uiitication, co~xiiiion law 
indemiii tycatioii, attorney’s lees and breach of a contractual obligation to procurc insurance. ‘l’he claim for 
coiiinion law indemnification is clearly barred under section 1 I o l  the Workers Compensation JAW since 
i t  has been brought against the plaiiitiff s cmploycr aiicl no oiic has cvcii suggested that plaintifi- has 
siillered ;i “grave iiijury” within lhe meaning O F  that statute. 

As to co 11 t rac tual i ridemni fication, tlnc ‘I’islnr~ian/.laiist~ n s con t rac 1 for ih c i nstall ali on  o f  a re fuse 
chutc and compactor conlained a provision obligating lansons to indcmni iy and hold harmless, to the 
fullest cxtciit permitted by law, lhe OWIICF, construction nianager and the additioiial insureds listed in a n  
attachmcnt therdo from all claims arising out of any rzcl, error or omission o l  Jansons in connection with 
the perli)nnaiicc of its work. In moving for sunuuai+y judgiiiciit clisniissing tlic defendants’ claim for 
iiidemriilication, Jansons argues tlint this provision is inapplicable becausc thc p1aiiitiII’w;is in$ u r d  i n  the 
course of performing work pwsuant to the .lune, 2003 purchase order lor masoruy labor, and not the 
TislmaIdJansons cnntract for the illstallation o Ti1 refuse cllutc and compactor. ‘Ihcy argue that tlic masonry 
purchasc order, ;I one-par;igi+apli document which did not contain an itidcmiiif-icatioii pwvisioii, was 
separate and distinct from the agreeoicnts relating to the reruse chute and cornpador so that it did not 
incoipratc thc lcrrns o l  those agreements, such as the indemnification clause. 

Initially, the court notes that the ;irgunienl lhal the TislimaidJansons contract is iiiapplicablc hccausc 
thc plaintiff was performing rnasoruy work unclcr a separate agreenienl was never raised in the clcclal-atory 
judgmenl aclion a i d  tlic court therefore did no1 address thc issue. In any cvcnt, Jansons would have this 
court bcl icvc that allhoirgh Tishinan and tlic LLC’ Owner insisted on ti coinprchensivc, 49-page contract 
covcriiig Jansons’ installation of a reluse chule and compactor, thcrc was sonichow no undcrstanding 
between h e  parlies that tlic tcrrns o l  this contract, including an jndcil-inification obligation a n d  a 
rcquirenienl to procurc insurance, were applicable to Jailsons’ cxtcnsivc iiiasonry work und h i t ,  indeed, 
the one-paragraph purchase order contained all olthe terms and conditions applicable to this work. 111 view 
of‘thc “attenclaiit circumstances, the sjtuation nfthc parties, ancl the objcctives they were striving to altain,” 
scc Brown Uros.  Elct-triucd C’ontractors, Iric. v U~rrrn  C‘on,>lr. I’orp., 41 NY2d 397, 400 (1 W7), thcrc is, 
at lhe very least, a triable issLie o r f k t  as to whether the cxtensive terms ol lhe contract between Tishi~xin 
and .lansons h r  the jiistallatioii of a r e h e  chtile and coinpactor wcrc intended by the parties to apply lo 
the s~ibseclucnt p~irchasc order [or masoiiry work at thc same construction site, espccially given the fact that 
sonic of this masom-y work apparciitly was to be perIoi,rnicd as part of tlic installation of [he rehse chute. 

Jansons argues that even ir the tcrms of its contract wilh Tishman were applicable to tllc masonry 
work wbicli it performed pursuant to tlic purchase order, the inder-nniGcatiolIini~~c~ltio~~ clause is not appl icablc to the 
RI:I) dcfcndizrils since none of tlicsc dekndanls can be considcrcd the owner and none are listed as an 
additional insured iii the attachnient to tbc contract. ‘I’hc court agrees. Indeed, it was for this rcason that 
the co~irt, in thc c1cclar:itory judgnientnctiou, found that Sansons’ insurancc carrier, ()HE, was not obligated 
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to dcfciid and indemnify any of tlic RFD delendants in this action. The delendants nevertheless point out 
that the indemnitkation requircnicni in the ?‘ishxiiai~LIansons contract also applied to tlic “agents and 
employees” 01.111~ owiicr and additional iiisiircds, and argue tlial lliey arc covcrcd pursuaiit to lhis portion 
of the provision. Thc .KFD d e h d a n t s ,  however, have failed to explain how or why t h y  should be 
considered agcnts or eniployccs of the J,T ,C Owner or 01‘ (lie various pai-tics listed as additional insureds 
i i i  h e  :iltachiiicnl. The K F1) dei‘endants’ third-party claiim against Jansuris lor contractual i ndcmnificalion 
must lherefilrc be dismissed. In [he cvcnt tlie caption to tlic unclerlying complaint is ultimately amended 
so as to correctly iianie [lie T,I,C: Owner as tlic dcfe:ndantlowncr of the cons~ruclion sitc, tlic I .I,(: Owner 
may, upon lcavc of’ the court, reinstate this lhird-party claim. 

As to ‘Turner, as alrcady noted, the TislimadJansons contract providcd that in the even1 a wccessor 
manager was retained by thc owner to rcplace Tishmm, Jailsons woiild be obligated to afford the siiccessor 
manager dl of the rights and remcdics owed lo ?‘ishiiiaii undcr the contract. Sincc .latisons was 
c,ontractual ly obligated to indeninify ‘I’islinian, i t  is clcar that the contraclunl iiidciiinification provision 
applies to Tishniaii’s siicccssor, ‘I’urner. Siiicc tlic provision is triggcrccl irrcspeclive of wlictlicr the 
underlying claim is attributable to Jansuns’ negligence, the issue 01 wlictlicr Janson was negligent is 
irrelevant. Moreover, sjiicc there is no evidence thal plairitifts accidcnt was caused by ‘I’urncr’s negligence, 
GO[, 5-322. I is inapplicable aiid ‘I’urner is entitlcd to be indemnified. ,S’w ltri Brick & Cloncrcle Gorp, v. 
Aetna Cuszinl/y & iSzircfy Co., 89 NY2d 786, 795 n. 5 (1997); Brown v ,  7 W o  Exchrxnge Plnzn J’nrtmrs, 76 
N Y 2 d  172, 179 (1990). In this respect, thcre is no merit to Jansons’ argument that the plaintifys claim did 
not arise out of its work because .Tansons liad nothing to do with tlic presetice 011 thc ground of the piece 
of wood on which plaintill‘ tripped. Since plaintiff was injiired while pcrforrniiig work as a Jansons 
employee, the cvcnt is covcrcd under the indcmnificaiion provision. A‘L?c Lirn v. Atkw-Gem Eractors C k . ,  
Inc., 225 AD2d 304,305-06 ( lSt Dcpt. 1996). Tdrncr is therefore enlitled to conditional siimi-riaryJuclgmciit 
against Jiili.solis on its third-pai-ly claim for coiilractual jiidciiinification. &e .Dick.s’teiri 11, Swwill ilssoc,s’. , 
221 A[)2d 4‘16, 497 [2”d Dept 1995). 

As to tlic third cause of action in the third-party complaint for  attorney’s fees and costs, the court 
agrccs with Jnnsoiis thal this claini should bc dismissed since it is cluplicnlive ol‘the defcndants’ claim (or 
contractual iiiclcintiiiicfitioii. As to thc fourth cause of action for breach oP a coi.ttractnal obligalion to 
procure insurance, [lie court has alrcacly ruled, in the dcclaratory judgment action, that lansoris wits not 
contractually obligated to procure insurance on the lil3F defendants’ bchalf si ncc they are not listccl in  tlic 
‘I’isl17an/.l3nsons contract ;is parties who rnusl be namccl as addi tiorial insureds. Mol-cver, as previously 
discussed in tliis dccision, tlic RDP clefc‘el-lclants have hiled to show that they were otlicrwisc covered by 
the application 0 1  thc contract to agents and ernployccs ofthe listed additioiial insureds. As to ‘I’uriier, the 
issuc is moot sincc the coi.irt found, in tlic dcclsralory judgnictit x t ion ,  lliat Jansoiis IYBS obligated to 
procure insiiraiice 011 Turner’s behalf and breached this obligation by procuring a policy lrom Q13K having 
only a $ 1  million liniit per OccLiiTcnce whcrcas it was contractually obligaled lo obtain a $5 million policy. 
As the court staled, iIt1ic ()BE policy does not cover tlic entire cost ol‘delk‘cnding and indeninilyjng ‘I’urncr 
in tlic underlying action, T~rrncr will be entitlcd to monetary rclicf reflecting lhe cost of its own insur-ancc 
policy, illly incidenlnl out-of-pockxt cxperises and any increase in its future insurance premiums resulting 
li-om the liability claim. Scc lnchcxuslcgz~i v. 666 5‘” Avrnzrc I,tdl’arincrshzj7, 96 NY2d 1 1 1 (200 1); 7 h k i e  
v. Y w k  Prcpnristory School, 284 AD2d I29 ( 1  ’‘ Dept 200 I ) ,  

Accordingly, the defcndants’ iiiotion is granted to tlic exlenl lhal(1) plaintifl’s Labor Law $8200 
and 24O( 1) claims are hercby dismisscd jn their enlirety and (2) Turner is entitled to conditional sunimaiy 
judgment ngaiiist lansoiis oti its third-party claim lor contractual indeninificatioii. ‘The niolion is otlicrwise 
denied. Jmsons’ cross-motion ibr sulnniaiy-jLidgincnt is granted to tlie cxtciit tliut (1) the RLW dchdan t s ’  
third-party claim lor contractual ii-tdemniGc~i~io~l is hereby ciisiiiisscd arid (2) the second, third and h r t h  
causes of action for C O I I J I I I ~ T ~  law indeinriitication, allorncy’s fccs aiid hilure to procure are licrcby 
dismissed. ‘l’lic motion is otherwise denied. 
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The parlies slidl appear belore thc court in Room 4 12, 60 Centre Streel, New York, New York 011 

Scptciiiber 18, 2007 at I 0 : O O  a.m. for fi status confcrcncc. 

ENTER ORDER 

Dated: 8/16/07 

Chwk one: [ ] FINAL DISPOSl'l'lON 
MARYLTN G.  DIAMOND, J.S.C. 
[X ] NON-FINAL I)lSPOSJ'I'ION 
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