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INDEX NO. 04-1 1039 
CAL. NO. 06-02347-CO 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

B h! E S 1; iL' T : 

l-lon ROBE3RT W. DOYLE 
Justice or the Supreme Court 

Plaintiff, 

-- against - 

ME -,VILLE: FIRE DISTRICT and MELVILLE : 
FIRE DISTRIC'T EMPLOYEES ASSOCIATION, : 
INTERNATIION 4 L  ASSOCIATION OF 
FIR EFIGHTEI-S LOC'AI, 2843, AFL-CIO, 

Defendants. : 
X ~ .... ------- 

MOTION DATE 3/8/07 
ADJ. DATE 312 3 107 
Mot. Seq. # 006 - MD 

MICHAEL L. WEINSTEIN & ASSOCIATES 
Attorneys for Plaintiff 
445 Broad Hollow Road, Suite 204 
Melville, New York 1 1747-4787 

BOND, SCHOENECK & KING 
Attorneys for Deft. Melville Fire District 
1399 Franklin Avenue, Suite 200 
Garden City, New York 1 1530 

COLLERAN, O'HARA & MILLS, LLP 
Attorneys for Deft Melville F.D. Employees 
Association, Int'l Assoc of Firefighters 
1225 Franklin Avenue, Suite 450 
Garden City, New York 11530 

lipoti rbe tbllowing papers numbered 1 to 50 read on these motions bv the defendant Melville Fire District 
1 - 18 ; Notice of Cross Motion and 

; Replying Affidavits and supporting papers 
w o y e e s  As-ion lor summary iudgment; Notice of Motion and supporting papers 
supporting papers : Answering Affidavits and supporting papers 

4') ___- - 50 : 0 t h c : r .  : (( ) it is, 
19 - 48 

ORL)EKI?D that this motion by defendant Melville Fire District Employees Association, 
lntemational Association of Firefighters Local 2843, AFL-CIO, for summary judgment dismissing the fifth 
cause of act i o i i  01- the amended complaint is denied. 

This action arises out of the defendants' alleged failure to obtain the disability iiisurance coverage 
required by their collective bargaining agreement. The defendant Melville Fire District Employees 
i2ssociation I riternational Association of Firefighters, Local 2843, AFL-CIO (Union) moves for dismissal 
oi'liie liftii catisc ofacrioii of the amended complaint pursuant to CPLR 3212.' The plaintiff alleges in the 

1 ,-, 
~ tic L nion prcv~o~isly moved for dismissal of fourth, fifth and sixth causes of action of the amended 

j oniplaint ptirsuant to CPL,R 321 1. The remaining causes of action were asserted against the defendant, the Melville 
i;irc Distric:. This Court ganted that motion as to fourth and sixth causes of actions and denied it as to the fifth 
I. ;ILISC o t ' ; i c i i t ~ t i  [SFO.  April 4, 2005, Hon. Robert Webster Oliver, J.S.C.) 
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fifih causc of’actioii fiw declaratory relief that the Union acted in 
representation in failing to represent him with regard to his claim. 

bad faith and breached its duty of fair 
The plaintiff opposes the motion. 

111 ts  previous order of April 4, 2005 this Court stated “The plaintiff alleges in the amended 
cot nplaint that the LJnion represented him in negotiating a collective bargaining agreement (CBA) with the 
District. Thc (.‘HA covered the period from January 1,2001 to December 3 1,2003. At the time the CBA 
\b’;l’j executed. the plaintiff was employed by the District as a dispatcher and was a ‘dues paying’ member 
o f  !lie IJnioii ( ( 1  roarke affirmation, dated September 15, 2004, Exhibit A [Amended Verified Complaint, 
paragraph 61). The Cf3A contained the terms of the plaintiffs employment by the District. Article 
X\ [ A113 1 ot’the C‘BA staited that District would provide its employees with a Special Disability Plan (SDP) 
vvIi,cli u~ould cobcr them ifthey were unable to work at their current occupation because of a long term 
illness or iiijur?‘, other tlian that covered by the Workmen’s Compensation Law. Under the terms of the 
SI) P, as rec LI ired by the C‘BA, a covered employee would receive his or her daily salary for each day absent 
frorn work <it ;i rate of‘ 100% for the first 30 days, 80% for the next five months and 60%, starting at the 
beginning ol’thc. seventh month of absence and continuing until the employee was 65. After the CBA was 
executed, t IC plaintiff and other members of the Union paid additional dues to help the District defray the 
coh t of t h t  upgrded SDI’. 

Thc plaintiffalso alleges in the complaint that he was found unable to work as of August 13,2001. 
Duimg the iieit S I X  inoiil.lis he received the 100% and 80% payments provided for under the terms of the 
ST) ’. On I’ebruaiy 9, 2002 he started receiving monthly long term disability payments of $2,281 which 
repl-csentec 00‘’~~) of his salary pursuant to the SDP. Prior to this date, and while still an active member, the 
1_7laintift’errpres.‘,ed his concern to the Union that the disability insurance which was actually procured by 
thc District provided benefits for only up to two years of disability unless at the end of that period he could 
denionstrat: his inability to perform “‘Any Occupation’” (Groarke affirmation, dated September 15,2004, 
Ex1 libit A [Amcnded Verified Complaint, paragraph 121). This provision was inconsistent with the SDP 
required 111 thc CBA which would have provided coverage to the plaintiff until the age of 65 if he was 
unable to p-f i ) rm the diities of a dispatcher. The Union, notwithstanding his communication of these 
concerns bt:tbrc and after his retirement on August 3 1, 2002, refused to meet with the him, to analyze the 
meiits of his claim. to represent him and to otherwise assist him with his claim. Although the President 
of the IJnicm, Anthony Nicholes (Nicholes), informed him that the Union had neither the standing nor 
obligation to rcprcscnt him because of his retirement, the real reasons for the Union’s failure to act was 
attr butable to the fact that he was the only member ofthe Union seeking long term disability benefits under 
the CBA a:id t o  its concern for public scrutiny for its mistake in not confirming that the District had 
purchased the proper iimirance. 

‘The plaiiitifffurther alleges in  the complaint that the District was aware that the Union had refused 
t o  rcpreseiit him in  this matter. On September 10,2002, the plaintiff, his attorneys, the District’s attorneys, 
the District i hairnian arid Conmissioner met, without a Union representative present, to discuss the merits 
o f  his claim T h u  District continued to try to resolve this dispute through subsequent correspondence with 
his attorneys This conduct by the District waived any right on its part to insist that the plaintiff adhere to 
tlic gnevan(;t. procedures set forth in the CBA in order to litigate its claim. He continued to receive the 
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iiioiithl~ disability payment of$2,28 1 for twenty four consecutive months with the last payment being made 
on I’ebruarq 8, 2004. Findly, the plaintiff avers in the complaint, that these payments stopped although he 
was still un;it,le ‘to mork ;is a dispatcher because of long term illness” (S.F.O., April 4, 2005, Hon. Robert 
Weilster OI I er, .i.S.C.)2 

‘The Inion submits i n  support of its motion to dismiss, inter alia, the amended verified complaint 
; ~ n d  answer, the affidavit and the deposition transcript of Anthony Nicholes (Nicholes), the CBAs for the 
periods ofJanuary 1 ,  1993 to December 31, 1995 (93-95 CBA), January I ,  1999 to December 31,2001 (99- 
0 I (‘8-4) a n d  Jaiiuary I ,  300 1 to December 3 1,2003 (01-03 CBA), Stipulation of Settlement dated January 
I O ,  996 (Scltlclnent), a group insurance policy issued by the Phoenix American Life Insurance Company 
(the Phocni~  policy), t h y  letters of Ellen Kiely (Kiely) dated June 3 and 7, 2004 and the deposition 
t ranxripts clf‘ (>scar  Pachcco, Paul Fischer and Karen Beth Fischer. 

Initi,illy. tl-IC Union contends that it is entitled to summary judgment on the grounds that the 
plaiiitiff s cmplaiiits to the Union did not constitute a grievable dispute, that the plaintiffs purported 
grietmncc lacked merit anid that, even assuming it was a meritorious grievable dispute, the Union did not 
o w  ;i dutj t o  t lie  lain in tiff because the he failed to exhaust his contractual remedies by not filing a grievance 
and that, altt.!-natitely, because the plaintiff had retired the Union had no duty to process the plaintiffs 
yietiance ther-s kieing no nexus between the purported grievance and the plaintiffs employment. Finally, 
the 1-Inion cc)ntends that even if it did have a duty of fair representation to the plaintiff it did not act 
xbirrarily. i 11 ;I discriminatory manner or in bad faith. 

l’hc Scttliment, dated January 16, 1996 indicates that it was executed by the Board and the Union 
117 oi dcr to sdtlt: ;in improper practice charge filed with the Public Employment Relations Board (PERB) 
on bdialf ot the plaintiff and Laura Bianca. The Settlement provided, in pertinent part, that, effective on 
the tlate of i i s  execution, the SDP in the existing CBA would pay to employees disabled with a long term 
iiijiiiy or il Intrss I00(Yi1 oftheir daily salary from the first day through the thirtieth day of absence. From the 
.: 1 ”  clay thrcugh siu months of absence 80% of daily salary would be paid. From the start of the seventh 
month of abseiicc through the end of a fifth year of absence, 60% of daily salary would be paid. The 
Photnix po1,cy providcs for disability coverage for up to age 65. Under the ternis of this policy coverage 
did I ot exteiiti past the Elimination Period and the following 24 months unless the employee “was unable 
to pc rform a11 the material and substantial duties of Any Occupation” (Union’s Motion, Exhibit C, page 
430 1. “Any (C)cciipatioii” I S  defined under the policy as “Any gainful occupation that you are qualified for 
or may reasonabiy become qualified for by education, training or experience” (Ibid. page 425). By letter 
dated June 3, 7004. Kiely, acting in her capacity as the LTD Consultant for GE Group Life Assurance CO., 
advised the plaintiff that since he was not totally disabled as this term was defined in the policy, benefits 
woiiid not IJC paid past February 8,2004. This letter was accompanied by a document entitled “Information 
and ippeals I<iglits” which set forth information regarding the right to and procedure for the review of the 
insuier’s ciaim dcxiaion. Kiely also advised the District, by letter dated June 7, 2004, that the plaintiffs 
claim for disa bilrty benefits would not continue past February 8, 2004. 

Thc 4 3 - 0 5  CUA provides for insurance coverage including a “Special Disability Plan with an 

1 t i  tlir prcscnt motion, the Amended Verified Complaint IS in Exhibit H. 
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;~dditional stipciid equal to full pay for the first thirty (30) days of disability with no additional payment 
theieafter"~ I Inion's Motion, ExhibitA,page 11). The99-01 CBAand the01-03 CBAbothcontainanSDP. 
Bot i of the SL)k provide that an employee disabled with a long-term injury or illness would receive 100% 
of his or her daily salary jfrom the first day through the thirtieth day of absence. From the 3 1'' day through 
six iiionths ot'ahsence 80?4 o f  daily salary would be paid. From the start of the seventh month of absence 
to a:;e 65,60"/0 ol'daily salary would be paid. Both of these SDPs also provide "The incremental premium 
cost incurred by convertrng the group Special Disability Plan coverage from the maximum of five years of 
coverage previouly provided to employees to coverage until age 65 will be paid by all bargaining unit 
cnil*loyces 'The cost will be determined when the policy is due by attaining the premium cost for the five- 
veai  policy ~ i n d  11ic premium for the policy to age 65. The difference in premium cost for the bargaining 
unit employees wi l l  be paid in a lump sum by the Union in January ofeach year" (Union's Motion, Exhibits 
11 a i d  E, page I O  [emphasis added]). The 99-01 CBA and the 01-03 CBA also contain a grievance 
procedure u hich provides that where a dispute arises relative to the interpretation of the CBA, the Union's 
Gric vance ( ' 1  )mi nittee, upon receiving a written and signed petition, shall deterniine whether a grievance 
n ix ts .  If iio grie.v;ince exists, the Committee is not required to take further action. 

NicIioIes avers i n  this affidavit that he is the president of the Union which is the collective 
bargaining r.eprcsentative for employees of the District in certain titles such as dispatcher. His duties 
include negotiating CBAs and handling problems between the District and the Union. Although the 93-95 
CBA provic t.d for an SDP, the specific terms of that coverage were contained in the Guardian disability 
policy obtai ied hy tlie District. After the 93-95 CBA was signed the District decided to self-insure the SDP 
bencfits a n c l  ;ailcelled the Guardian disability policy. During this period of self -insurance two Union 
menibers, the plain tiff anti Laura Bianca, suffered short term disabilities. A grievance was filed regarding 
the l~aynient ot'ttieir disability payments. The Union hired an attorney to negotiate on its behalf and to file 
J I ~  irnpropei pr;ictice charge with PERB. The Union and the District entered into the Settlement, dated 
January 16, IWG. which resolved the grievance. The Settlement provided that an SDP would be created 
whe -e, for tl t' first S I X  months, 100% and 80% of daily salary would be paid for disability benefits and from 
the keginning of1 hc seventh month ofdisability through the end ofthe fifth year 60% of daily salary would 
he paid. T1-r LJnion became dissatisfied with the District's self-insurance and both the Union and the 
Disti-ict tried to find a f'ibe-year disability policy. When it became apparent that a five-year policy could 
not he obtaii iecl tlie Lln~on and District agreed to the procurement of a two-year policy with the District self- 
insill-ing as 1 0  the other thrce years. The new two-year policy, called the Phoenix policy, provided disability 
coverage for 1113 to two years if the employee was unable to perform his or her current job and then up to age 
65 if  the employee was totally disabled. The Union and District incorporated this new disability policy into 
the c~c>-O 1 and 0 1 -03 CBAs so that the SPDs of those CBAs provided for payment of disability benefits at 
! 00"G daily :,alary f r o m  the first day through the thirtieth day, 80% from the 3 lst  day through six months and 
W!O from thc start of the seventh month up to age 65. Under prior CBAs Union members did not receive 
disa1)ility bei1ctit:j up to age 6 5 .  The Phoenix policy implements and conforms to the terms of the SDPs in 
thexc- two ( ' € 5  4s. iie explained at a Union meeting that the new SDP provided two years of coverage ifthey 
werc disabled and coverage up to age 65 if the member could not work anymore and was totally disabled. 
Eacl L n i o n  nieiiiiber was given a copy of the Phoenix policy. 

Nicholes turther averred that on August 13,200 1 the plaintiff, who was a dispatcher for the District, 
suffired a 1i:;tst attack. As a result of this heart attack the plaintiff was unable to return to work. The 
plaii ti ffrece I\+ ed disabilit]; checks from February 2002 to February 2004 at which time the disability carrier 
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notitied him that he was no longer eligible for these benefits since he was not totally disabled. 
4 p ~ ~ o x i m a t e l j  one or twlo months after the plaintiffs heart attack he spoke with the plaintiffs wife, Karen 
Fisc,hcr. at F I I C  firehouse. In response to her questions about disability coverage, he informed her that an 
eny)loyee u/o~iI(l be covered under the SDP up to the age of 65 if totally disabled. Karen Fischer did not 
express any concern about the disability coverage and did not state that she perceived a conflict between 
the UDAs and the Phoenix policy. 

It  was no t  unti l  January or February of 2003 that he and Karen Fischer discussed whether the 
plaintiff’s c isab i l i t j  payments would stop after two years. When she stated that these payments should 
con inuc until  age 65 and requested assistance from the Union, he responded that he would look into the 
iiiattei He investigated this claim by reviewing the CBAs and the Phoenix policy. His research revealed 
that r f  tlie plmiififf was toltally disabled he could receive disability benefits until the age of 65. However, 
51nc.e the d i sab i l i t~  carrieir had deemed the plaintiff not to be totally disabled, he was not entitled to receive 
disability benefits up to the age of 65. Nicholes also decided to discuss this matter with the “International 
U n i  m” sincc‘ he \?.as concerned with the Union’s role as to an individual who was no longer employed and 
not in the bai pi ling unit. He was told by the International Union representative that the Union could not 
filc a grievdiice Ixcause the plaintiff was no longer employed in the bargaining unit. Nicholes concluded 
t ha t  the grrccancc :irbitrarion provisions of the CBA did not apply to non-bargaining unit members. At no 
t i m c ~  did the j~Baintifftile (I grievance or request to file a grievance under the CBA with respect to the SDP 
bciiefits M h i  Ye he was employed in the bargaining unit. Finally, Nicholes avers that since there was no 
.action that the 1 Inion could have taken to assist the plaintiff with regard to the disability carrier’s denial of 
benc:fits, thcre wa\ no brcach of its duty of fair representation. 

Niclioles testified in his deposition that he has been the president of the Union since 1999 and 
eiiiyloyed b the District ais a senior firehouse attendant. Richard Light (Light) is the current Vice President. 
Prior to 1 Oci 7 he u a> the vice president and Oscar Pacheco (Pacheco) was president of the Union. His 
duti  2s as p i-e\itient involve negotiating CBAs and handling problems between Union members and 
inanagement t i e  would try to resolve the problems or use the grievance p r~cedure .~  The Union negotiated 
the CBAs w i t h  tlie Board c)fFire Commissioners (Board),but the state regional organization, the New York 
State I’rofession;i1 Firefighters Association (PFA), was not involved in CBA negotiations. Between 1997 
and 2006 ireinhership meetings of the Union were not recorded and no minutes were taken. The only 
record books kcpi consisted of a checkbook. All Union members paid dues, except that the plaintiff stopped 

UicIioIcs testified in his deposition that the grievance procedure is initiated when a signed written 
!;i-icvancc i s  submitted by the person filing. The gricvance procedure is an informal process and even a letter listing 
1 1 - i ~  complaint ilia); suffice. Niclioles stated that he then determines if the grievance constitutes a violation of the 
”BA If there IS nicrit to the grievance, the Union president signs it and i t  then goes to the District Manager. If the 
I?istrict V!anager I S  unablc to resolve it, it then is submitted to the Board. If the Board cannot resolve it, i t  then 
proceeds ’ o  P E R 1 3  which is similar to arbitration. The services o f  an attorney are not always necessary for a 
!;ricvancc. i f  a n  ;ittorney is not hired than a Union officer would represent the member. He had never seen a Union 
iiiember pursue J grievance without assistance from the Union and it would be unusual for a Union member who had 
not filed t gricciillce to meet with the Board to resolve the dispute alleged under the CBA. A retired member cannot 
lile a gric ~ m c c  because 11-iat mcniber no longer pays dues and is no longer a member of the collective bargaining 
i in i t .  Hec.u.i~c ;i rctired Uriion member is no longer a member of the collective bargaining unit, the Union has no 
,;tanding to filc ii grievance on his or her behalf. A Union member who is retired on disability and whose benefits 
sqwe cut ol’t‘woitld not 1 ia - r~  to follow a grievance procedure. 
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paying due:, wlit:n lie started to collect disability payments. The Union’s dues were used to pay the state 
and international unions’ dues, to pay in 1999 for the rider extending the disability coverage to age 65 and 
to l?ay for ;in attorney i n  ;in earlier disability dispute involving the plaintiff and another Union member. 

N i c h  ))ex, looking at what appeared to be the 93-95 CBA, testified that the disabilitypolicy provided 
by c;uardian a t  that time provided that if a Union inember was disabled from his present occupation he or 
she would rccc i \e  payments for partial disability for up to five years. He acknowledged that the section of 
the 1:’RA setting forth tlie terms ofthe SDP did not provide this coverage. He did not have a copy of the 
Guardian policv o r  any other disability policy. The Union did not keep copies ofthe disability policies once 
the? were Ii;inded out to inenibers since the District maintains them. Sometime after the 93-95 CBA was 
\igiied in lW3. the Board cancelled the Guardian policy and became self-insured. He was not clear what 
rhe I erms of’ [lie sclf-insurance were and the District never provided the “real terms” (Motion, Exhibit K, 
p a g  73). “lis Board was still self-insured in 1996. Since the Union was not aware of what disability 
covxage eui>tccl under self-insurance, it hired an attorney to represent two Union members who had filed 
;i gr evancc 

Niclioles testified that in 1994 and 1995 the Union had retained the services of an attorney and 
I-equcsted the assislance ofthe PFA in resolving a dispute between the two Union members, the plaintiff and 
1 ~ ~ 1 i - a  LaBiaiica (Laura), and the District. He believed that the plaintiffs name was added to the existing 
grie dance filvtl hy Laura. At the time the plaintiff and Laura filed their grievances the 93-95 CBA was in 
c f l k t .  ‘Thi:, dispute involved plaintiff and Laura’s failure to receive disability payments for short term 
disability ii)lltr\\. iing their surgeries. This failure prompted Union involvement on behalf ofthe plaintiff and 
t ~ l - a .  In a ctter Februa1.j 17, 1993, relating to the Board’s attempt to become self-insured, the PFA stated 
that a iinilatxil change iri contractual benefits “‘whether expressly provided or implied and enjoyed over 
several years. is ;I violation of contract and may, in fact, be violation of the Taylor Law”’ (Motion, Exhibit 
K, pige 34). 111 a letter dated March 30, 1993 by Nicholes and Pacheco with reference to a dispute involving 
the 1)sriod o t‘.lmuary 199.1 to December 3 I ,  1995 and disability coverage under the Board’s self-insurance 
plan, they ct;itecl ‘“Therc seeins to be an ongoing problem in clarifying the language and coverage”’ 
( Motion, €<xhibi t  I(, page 36). Through the negotiations of the Union attorney this dispute was resolved 
prio - to Deceiiiber 3 1, 1995 in the Settlement in which the District agreed to “reinstate a new disability 
policy” ( M c t i o n ,  Exhibit K, page 74). 

According to the Settlement, if a Union member was, for example, disabled on March 1, 1996 and 
could not pcri’omi the dutiles ofhis or her occupation, the disability benefits set forth in the Settlement would 
go\c:m. Tho,e beliefits were tlie same as existed in the 93-95 CBA which meant that if a Union member 
was partiall!/ dis;ibled as result ofnot being able to perform his or her occupation, he or she would receive 
up to five yc;irs of disability payments. However, there was no disability policy in effect providing this 
COL c r a g  sit-ce the Board was still under self-insurance. The terms of the Settlement were explained to the 
iJntoii nieml~el-sli~p at a meeting. There was no roster for this meeting nor were minutes, notes or recordings 
takcii. The i>laiiitif’fwas not present at this meeting. 

The Phoenix policy was procured by the Board in 1997 and took effect on March 24, 1997 during 
the tiegotiations [or- the 991-01 CBA. In 1997 there was a meeting to discuss this policy and every member 
\vab given ii c’opjl of the Phoenix policy. Union members were also informed that their partial disability 
hencttrlts were retiiuced from five to two years under this policy because a five-year disability policy could 
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i i o t  be obtaiiiccl. This reduction in partial disability coverage was not negotiated since it was the only policy 
the Board could buy. Prior to the Phoenix policy the Board had self-insured five-year coverage4 which the 
IJnion did not Iikt. because the Board continued to make determinations as to members' eligibility for 
tlisa bility. 'The Liiiion wanted independent authority to make those determinations even if it meant less 
corw-age. iilthough the Phoenix policy had taken effect, the terms of the existing 96-98 CBA were not 
c h i  iged or iiodiiicd. 

Nicholeh further testified that in 1999 an additional disability coverage was obtained which provided 
c o ~  crage for- u p  t o  the age of 65 if the Union member was totally d i~ab led .~  Nicholes believed that the 99- 
0 1 C HA coverin? the period January 1, 1999 to December 3 1, 2001' was better than its predecessor, the 
('BA cover1 ng the period January 1 ,  1996 to December 3 1, 1998 (the 96-98 CBA), in that at the end of the 
,eventh monnh of' disability, coverage was extended to age 65 instead of five years provided the Union 
rneniber wa:, totally disabled, which nieant that he or she could not work any more. Under the 96-98 CBA 
I F  I moii nienilxi-s could not perform the duties oftheir occupation, but could perform the duties of another 
occi pation. fliey \could receive partial disability benefits for five years, whereas under the 99-01 CBA they 
would hakc henefits up to 65 if they were unable to perform the duties of any occupation. However, 
Yicl olex also te:;til-ied tliat the 99-01 CBA provided that the member would have up to two years of 
covcrage for par( i a l  disability which applied when the member was unable to perform his or her current 
occupation T h i s  two-year coverage was not set forth in the 99-01 CBA but rather only in the Phoenix 
disability palicy 'I'he Board was unable to procure a disability policy that extended two-year coverage to 
five years. The ncu covcrage under the 99-01 CBA was explained to Union members in that under the 
Plioimrc pol cy niembers would have two years of coverage if disabled and coverage up to age 65 if totally 
disabled Altliough the rider to the Phoenix policy, which extended coverage from two years to age 65, was 
not (listribiited to 1 Jiiioii members, it was discussed at a meeting held in connection with the negotiations 
for the 99-0 I ('E3 A He did not know why there was no language in the 99-01 CBA stating that the five-year 
coverage foi partial disablility had been reduced to two years. He also admitted that the SDP language of 
this :'HA M IS iticorrcct 111 that the incremental premium cost and additional dues provision improperly 
relei red to I i L  ?-\/ear coverage, which no longer existed. The Phoenix policy also provided disability 
covcrage un,It.r- Ihe 0 1-03 and 04-06 CBAs. 

After the plaintiff had a heart attack in August 2001, Nicholes spoke with Karen Fischer, the 
p h i  tiff7s w1r;e. ;rbout her husband's disability insurance.' At this time Karen Fischer was informed that 

* I fori CL ci. Nicholes also testified that the change i n  partial disability benefits from five years to two years 
occiin cc! I ) the fiist time (luring the 96-98 CBA at the time of the Settlement on January 16, 1996. 

'~icl~olcs believed that total disability meant that the member was permanently disabled and could not 
pert orm di I) oc'cwpat ion 

' ! lioic' I S  overlap between the 99-01 CBA and the 01-03 CBA. It appears from Nicholes' testimony that 
toward the c ~ i i  of lhc  99-01 CBA the negotiating parties agreed to extend the terms of the 99-01 CBA for another 
two yeari  i n  t o  I)cccmhcr 3 1, 2003. This latter CBA was nevertheless denoted as the 01-03 CBA. 

'UicI~oIes teitifi2d that he was not sure whether Karen Fischer's husband (the plaintiff) was std a dues- 
Iiaving iiicn;llei <it this t i n i t '  \itice he would have been paying his dues for the first 30 days of disability. 
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her husbanc \vocslilci have disability coverage up to the age of 65 ifhe was totally disabled. She did not state 
that there M .ii a conflict bletween this disability policy obtained by tlie District and the benefits of the CBA. 
Karen Fisclwr M (IS concerned about how the disability insurance “worked.” Once she was informed of the 
age 65 ~ ~ O ~ I S I I I I I  she had no other concerns since her husband was already on disability. When he explained 
iot;il disabilitt I C I  her he did not discuss what occupations her husband could perform. 

He Iiad heard about the meetings which occurred in 2002 among the Fischers, their attorney, two 
Bod -d nieinlxrs, Mr Koch and Mr. Silvestri, and “Mr. Stolzer” and that these meetings concerned issues 
that had a r i w i  regarding the length of the plaintiffs disability policy. He did not believe that these 
mectings \AC:PC 01’ interesl to the Union since no one complained to the Union about a dispute over the 
disit3ility policy. although i t  was unusual for the Board to meet with a Union member without a Union 
rcpresentati b tf preseiit. 

The ncxt time he spoke with Karen Fischer was in February of 2004 when she had called him to let 
h i m  know that licr husband’s disability benefits were about to stop although he was supposed to be covered 
to age 6s. \Iic a:jhed for the Union’s help and Nicholes said that he would look into the matter. He then 
callcd the Pi; 4 aiid was told that, because the plaintiff was retired and no longer a dues paying member, 
the Lnion l i d  no htanding to file a grievance. He also reviewed the CBA and the disability policy and 
ciete,-mined hat c.overage extended to age 65 in the case of total disability. He then called Karen Fischer 
and told her tlial he had consulted with ‘the union” and that there was nothing the Union could do. He 
hel:cved that thc Union had no duty to Paul Fischer because he had retired. 

Nicliolcs testified that although the language in tlie SDP in the 04-06 CBA was different from the 
SDP languagc i n  the prior 01-03 CBA, the disability benefits were the same in both CBAs. The language 
\vas dif‘fcrenr hecstise there was an uncorrected error in the SDP portion ofthe 04-06 CBA which stated that 
the ciisability ioL’erage at 130% started at the seventh month of disability and continued through five years. 
‘Tliia coveragc w a s  diffcrent from the actual coverage in tlie Phoenix policy which provided that 60% partial 
disability paqments lasted only for two years. Nicholes did not know why the 04-06 CBA was not 
corrccted. ‘l’he SDP’s provision for disability benefit extending to age 65 was not based on the Phoenix 
policy coverage h ~ i t  rather on the rider obtained in 1999. 

Niclioles turther testified that the disability policy acquired would not necessarily match the terms 
of th.: SDP i n  thc CBA because acquisition of the policy was based on the benefits which could actually be 
purcliased. I- lowe\ er, if questions arise as to what a CBA means they are not resolved by reviewing the 
disa1)ility polrcq and if there is a conflict between the coverage in the CBA and coverage in an insurance 
policy, the language in  tlie CBA controls. He explained that “everything” was included in the CBA, but 
beca .ise an i i\iir;iiict‘ ‘‘issue’’ could arise members would receive a copy of the disability policy. 

PacIi;co iextified at his deposition that he was president of the Union until 1996 and Anthony 
Nicholes was thc  \ ice president. As president his main duty was to negotiate contracts. Membership 
nieetings M e1-(2 ~is~i;illy held at “contract time” (Motion, Exhibit L, page 8). Notice ofthese meetings would 
be bv “nioutli to mouth” al the fire district (Ibid.). 

’The S1)P i n  the 93-95 CBA provided that the disabled employee would receive a certain amount for 
til e ‘xars if cltally disabled. After that the rate was at full pay and then partial pay until you were 65. The 
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ternis and condifi(iiis of the SDP contained in the 93-95 CBA carried over to the SDP in the 96-98 CBA. 
IHovmw-. 1';icIicc~~ also testified that when the 93-95 CBA came up for a vote he did not know the ternis of 
the SDP and no one explained the terms of the SDP. He also testified that he was not aware of the terms 
,mi conditions contained in SDP in the 96-98 CBA and they were not explained to the Union membership 
prior to the vote on the 56-98 CBA. He further testified, upon being shown copies of the Settlement and 
the 96-98 C'BA, that thc Settlement was intended to amend the 96-98 CBA since the Settlement contained 
xpecific terin\ of disability coverage and the 96-98 CBA contained only a reference to an SDP. 

Ther-cb M ;IS rl disability policy in effect during both the 93-95 and 96-98 CBAs, but he did not know 
~ 1 7 ~  issued tlic policy because he never received a copy. However, Pacheco also testified that soon after 
the 93-95 C'BA w;is negotiated the Union was informed that the Board had cancelled the disability policy 
bec;iuse i t  14 ;IS going to self-insure this coverage. On January 26, 1993 he wrote a letter after he found out 
that the " i n  ,iiraiicL"' had been cancelled. He believed that the disability coverage after the Board self- 
insured was  that inembers would reccive a certain amount of money for five years. If totally disabled they 
woLild get bneti tx a t  a rctiuced rate up to age 65. Members were not told that they had disability coverage 
up  t 3 age 6 5 5cl f-iiisuraiice was continued into 1996, but on January 16, 1996 a disability policy was 
oht;iiiietl. HI: belicbcd that this policy was issued by Guardian and it was issued during the 96-98 CBA 
which %as thc last CBA that he negotiated. Although the Union was not comfortable with self-insurance, 
i t  WJS unable to lmciirc a disability policy for five-year coverage. The policy which was finally obtained 
prni,ided for- partial disability for a period oftwo years with the District making up the three year difference. 
fhc-e wah IIC) Liq-eement made to reduce the benefits in the 96-98 CBA from five years down to two years. 

Kiitler- tlie 0 1-03 C'BA if an employee was disabled and could not perform his or her occupation, the 
cmployee w w l d  rcccive 1 OO'% ofhis or her salary for the first 30 days; from the 3 15' day to six months, 80% 
ofli s or her s a i q  : from the start of the seventh month to age 65,60% of salary. He did not know what his 
disability bcnctyts here under the current CBA and did not know whether partial disability benefits would 
cxteiid to 'ih'c' ( 7 5  

Paclret~o testified that a grievance is filed by the Union when an employee feels that something is 
iiot i-ighr, t h L i t  sonic part ofthe contract was not upheld or that there was some wrongdoing. Although the 
Union did t iot supply grievance fornis, the grievance must be in writing. Finally Pacheco testified that 
geiit:raIly, 11' ;in cmployee was injured he or she would not refer to the CBA but rather would refer to the 
polil:y. HOV~~L'I er, while the District was self-insured, there was nothing in writing to describe the disability 
insiirance co\'cragc because there was no policy to look at. 

The plaintiff' testified at his deposition that his wife's name is Karen Fischer and that he was 
cmployed b v  thc District as a dispatcher. His duties as a dispatcher included washing and waxing trucks, 
dispatching alarms and cleaning and maintaining the firehouse. In 1994 he was out of work for 30 days 
bcc;iiise of .I shoulder injury. He stopped working on August 13, 2001 because he had a heart attack. 
I~ollowing h i s  hcart attack he had surgery, did not return to work and was not allowed to do anything. He 
did not seek other eniployment because he was so limited in what he could do. However, no physician told 
Iirm that he \%ah physically unable to perform a job which did not involve lifting or rotating shifts or 
physically unable to pcri'orin office work from 9AM to 5PM on a five-day-a-week basis. He has not 
d i s c u s d  n i t i i  an?  of his physicians what other physical work he was capable of doing. 
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.is a dispatcher. he did not look for other employment. Although no doctor had told her husband that he 
coii,d not w o r k  at ;ill, his cardiologist said that he could not perform the work of a dispatcher. Starting on 
Scp .ember i 2 0 0  1 her husband verbally authorized her to handle all of his affairs with the District. 

Kat-eii 1-1:~clier also testified that she has not seen any disability insurance policies applicable to this 
action and I V ~ S  unaware that there was a separate disability policy until around the time of her husband's 
heai t attack Her husband did not receive any other documents which explained the special age 65 disability 
ianpuage 111 the ( 1  1-03 CRA. In October of2001 she spoke with Janine Eckstein (Eckstein) who worked for 
the District L ~ \  i t i  secretary or in some administrative capacity. Eckstein gave her the telephone number of 
the tnsuranc~ C ; L I T I L ' ~  in order to clarify the date when the first day ofthe initial six month period of the SDP 
h ~ g m .  Upcii calling the carrier she ascertained from Ellen Kiely (Kiely) that the disability policy was for 
onl: two 4 e 11 4 and not up' to age 65. Kiely also told her that her husband would receive benefits up to age 
OS cmly if hc u < i k l  totally disabled and that totally disabled was defined as being unable to perform any job 
tina icial ly c omparable to his previous job. It was Karen Fischer's understanding that these provisions were 
not m t e d  in thc C'E3A and did not confomi to the language in the CBA which required the District to obtain 
a di-,ability I I ~ S U I ~ ~ I I ~ ~  policy which provided for payment of 60% of her husband's salary until the age of 
OS I F he co~ilil not  pcrforin the duties of a dispatcher. Following her conversation with Kiely she called 
1kh~;teIn ag,iiii and informed her of her concerns about the disability policy. Eckstein told Karen Fischer 
that she would get back to her and upon calling back she put Mr. Silvestri (Silvestri), a Fire commissioner, 
on the phonc Karen Fischer informed Silvestri about what she had learned about the disability policy and 
he n.sponded that  1 t was m t  the correct policy and would look into it by contacting the Board. Silvestri also 
loid her that the di~tbility policy was supposed to cover an employee up to age 65 if that employee could 
no t  perform I I I ~  o r  her duties and that he would take care of everything. 

She ilso !learned that Nicholes was president of the Union and she tried to get in touch with him in 
the Fa11 of2  10 I \vliich was probably mid-October of 2001. Sometime after her conversation with Silvestri 
a i d  in the €;;ill o f  200 1, 'she had a chance meeting at the firehouse with Nicholes and Light. She told 
Nicltolcs that slit. had unsuccessfully tried to reach him by telephone. She had made two to three calls to 
Niclioles oncc she had learned of the discrepancy in the SDP. She requested Nicholes for help, but he 
i~ppc.ared t o  hc iiniimare that there was a problem in that there was only a two-year policy which did not 
contbrm to the ('13 4 Light responded to her by telling her that there was nothing to worry about since her 
tiuslland wou i t l  I-lxeive money until he was 65 years old. She then told Light that the policy was not what 
thcq thoughi i t  M;LX becau,je it was only a two-year policy for partial disability and that she was concerned 
that her husband would not receive his proper disability payments. Light responded that she was wrong 
hecause he lLncw that it  went up to age 65. Light also indicated that the Union helped pay for the policy, 
that he draftcti the IJnion checks which paid for the additional coverage extending the disability policy from 
fibe years to .ige 05 and tltat the checks would then be delivered to Eckstein. Nicholes responded that she 
h a c  more trim he did and would not know what to do or where to start. Although she reiterated her 
 con^ ern aboLit t h e  policy, Light again informed her that she had nothing to worry about. She did not ask 
Niclioles t c ~  contact the District on behalf of her husband. 

Karcit Fisclier further testified that within a few weeks she again spoke with Silvestri who had found 
out that she A a5 correct. Silvestri had determined that the provision in the previous CBAs, which provided 
that partial disability coverage extended to five years, was now reduced to two years under the policy and 
itot 113 to 3132 6 5  which it was supposed to be. He obtained this information by calling the insurance 
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iompany. tC.iren Fischer again spoke with Eckstein who confirmed that the additional dues were used to 
pa) for extended disability coverage. She was not aware if her husband had received something in writing 
ti-otii the litlion stating that there would be an additional deduction from his paycheck to pay for the 
disal>ility pc Iicy ~ Z S  of January 2002 her husband was still paying his dues to the Union. 

Af te  her first chance meeting with Nicholes and Light at the firehouse, she again happened to meet 
Uicl lolcs at !lie firehouse in January or February of 2002. She again asked for his assistance because ofher 
c’oncern thai [lie special disability policy was different from the special disability coverage in the CBA. 
Uicl~oles responded that she knew more about this issue than he did and that he did not know what she 
\vaned him to do. She had at least two more chance meetings and discussions with Nicholes and one of the 
nicerings In rrolvcd hcr husband’s retirement. At one of these meetings she informed Nicholes of her 
husband’s coiiciitton. Nicholes had not returned her telephone calls and she believed that he did not know 
whai was gcling on bcc:iu.;e he had not done any research. She met Nicholes again by chance in June of 
200:. She asked hini  abolut retirement for her husband. Nicholes responded that he had never “retired” 
anyc ne before.. 4 t !he tin-le ofthis meeting her husband had not retired and was still a member ofthe Union. 
.4fter this mxriiig .;he did not speak with Nicholes again about the disability coverage. 

Her Illisband becaine concerned about the disability insurance coverage after she let him know what 
she li3d Iourcf out. Starting in the middle ofJanuary 2002, after she let her husband know ofher concerns 
01 er the SDP3 slie began to handle everything for him and in effect became his “mouthpiece.” She did not 
completely ~nforni her Iii.tsband about what Light and Nicholes had said until the end of January or 
beginning ot’I*’ehruary since Silvestri had assured her that the problem would be taken care of. At no time 
did 1 Icr hiisband .,eel\ assistance from the Union concerning the dispute over the special disability policy. 

On February 1 1 .  2002 her husband’s attorney sent a letter to Silvestri concerning the SDP. Her 
husband’s attomcy also sent copies of the Silvestri letter together with a copy of the CBA to Nicholes. She 
did not know I f‘ht:r husband’s attorney also sent a letter specifically addressed to the Union on February 1 1, 
2001 scekinjz the Union‘s assistance with the issues arising out of the SDP.’ In the Spring of 2002 she met 
with iC)a\,c E  char^ of the District and Nicholes at which time she was told that her husband had to retire. 
1 ler Iiusband \vab aubscqucntly grantcd his disability retirement in August of 2002. In mid-February of2004 
her 1 usbancl reccived his last disability check. 

She L 1x0 testified that under the 0 1-03 CBA, while the Union played no role in determining who was 
eligi ,le for c l i d x l i  ty, it was the role of the Union to implement the SDP in the negotiated CBA extending 
the f ve y e x >  ol’partial disability coverage to age 65 with the additional cost to be paid by Union members. 
Slic was not m m  of‘how to file a dispute concerning the interpretation ofthe CBA nor did she ever discuss 
(loin:; so w i t h  her husband. She was not aware that a grievance could be filed because she assumed that the 
~ieccjsary ah>ihtance could be obtained by asking for help from the Union representative. Since she did not 
h n o v i  how to I eque\t grievance, she neither filed a grievance with the Union concerning the SDP nor asked 

‘ ‘!‘his C o u r t  in its previous decision of April 4, 2005 noted “It is further corroborated by the letter of 
plintift-s ;ittorncy, Ilouglas S. Thaler, dated February 11, 2002, a copy of which was sent to Nicholes. Thaler states 
in this Ictwi “l’lic ‘lJnion contract which is the result of arms’s length collective bargaining between the Union and 
the 1)istrict ,s at variance w i t h  the Phoenix policy through which the District apparently sought to insure a part of its 
Ii:hility’’ ( A  ffitlavit in  Opposition, Exhibit A, page 1). 
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the LJ i i ion  tt) filt. one on her behalf. She was not aware of any grievance filed by her husband or his 
attorney Finally, Karen Fischer testified that while the Union had no role in her husband’s being denied 
eligibility for fiirther benefits, it did not help when she asked for assistance. 

As tlits C ourt stated in its previous short form order “‘The duty of fair representation had its genesis 
tinc1l:r Federal 1;1w i n  thc Supreme Court’s opinions in Steele v. Louisville & Nashville R.R. Co., 323 U.S. 

65 S.C‘t. 226, 89 L.Ed. 173 and Tunstall v. Brotherhood oflocomotive Firemen & Enginemen, 323 
1) 5 210, OS S.C t. 235,  89 L.Ed. 187. In those cases, the court held that a union is obligated to act ‘fairly’ 
ton ;ird ai 1 et nplo;yees i t  represents stemming from its statutory authority and responsibility as their exclusive 
barsaining reprcwitative I n  Y u m  v. Sijxs, 386 U.S. 171, 190,87 S.Ct. 903,916, 17 L.Ed.2d 842, the court 
c.stal)lished tlie staiidard for determining when the duty of fair representation is violated. According to the 
coiu t, such d t~reacli ’occiirs only when a union’s conduct toward a member of the collective bargaining unit 
is arbitrary, discri minatory, or in bad faith’ (citations omitted). Although the State and its political 
subc ivision:) m c:xclitded fiom the definition of‘employer’ contained in subdivision (2) of section 2 of the 
National Lahor Iklations Act (29 U.S.C. yj 152[2] ), the courts in New York have recognized a similar duty 
itf fil ir representation on the part of public sector unions predicated on their role as exclusive bargaining 
reprc:sentati’:cs ((‘itations omitted)’ (CivilService BarAss’iz, Local237, Intern. Broth. of Teanzsters v. City 
of ,Rieio YuYA, (4 N.Y.2d 188, 195, 485 N.Y.S.2d 227, 230 - 231 [1984]). Generally, the ad hoc 
dcte -mination of whcther this duty has been breached is a factual one (Civil ServiceBar Ass‘rz, Local 237, 
Intew. Buoi‘lr. of Teamsters v City of New York, supra) and the union’s conduct will not be considered 
.irbitraiy iinlcbs * i n  light of the factual and legal landscape at the time of the union’s actions, the union’s 
belx v ior  is ‘ 0  far outside a “wide range ofreasonableness,”FordMotor Co. v. Hufinan, 345 U.S. 330,338, 
73 \..Ct. 68 I ,  6x61, 97 L.Etl. 1048 (1953), as to be irrational’ (AirLiizePilotsAss’rz, Intern. v. O’NeiZZ, 499 
I J  5 6 5 ,  07, 1 1  S.c‘1. 11:?7, 1130, 113 L.Ed.2d51 [1991]). 

I n  thi- ,  context, a union has broad discretion as to whether and the manner in which it will pursue 
< I  gri;v;ince agunst  an employer (Chauffeurs, Teamsters undHelpers, Local No. 391 v Terry, 494 US 558, 
1 10 S. C t .  1.339. 108 L. Eld.2d 519 [1990]). Mere negligent conduct by the Union does not constitute a 
brea2h ofthe duty offair representation (Smith vSipe, 67 NY2d 928, 502 NYS2d 134 [1986]). However, 
’a iiiiion ma:{ riot arbitrarily ignore a meritorious grievance or process it in a perfunctory fashion ....’ (Vucu 
v Sljie.5, 350 1 IS I7 1. 19 I .  87 S.Ct. 903, 9 17, 17 L Ed.2d 842 [ 19671)”’ (SFO, April 4,2005, Hon. Robert 
Webster Oliver 1.S C.) 

The I Inion contends that the plaintiffs complaints to it did not constitute a grievable dispute. 
Spcl.ifical ly , the Union contends that the grievance procedures under the applicable CBA relate only to 
tiispitcs wh ch ai-ixe regarding the interpretation of the CBA. It further argues that the issues raised by the 
nlaiiitiff rclale nierely to  hcr misinterpretation of the disability insurance policy in the context of the 
lansuage c~l’ilie C’RA. 

Both rhe 91-01 arid the 01-03 CBA limit the applicability of the grievance procedure to those 
dispiltes involvitig intcrpretation of the CBA. Pacheco, a former president of the Union testified at his 
deposition tliat, geiierally, jfan employee was injured he or she would not refer to the language ofthe CBA, 
hut I ather would refer to the disability policy. However, Pacheco and Nicholes also testified that during the 
period when I he Illstrict was self-insured there was no disability policy which could be reviewed. Nicholes 
tesri fied at his deposition that the terms of the disability policy would not always match the terms in the SDP 
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o f  tiie CBA ~ n c t  1hat if there was a conflict between the coverage provided in the CBA and the coverage in 
the disabilltj policy. then the language of the CBA controlled. Nicholes added that “everything” was 
incl~.ideci in  t l i c x  (-‘I3 4. Nicholes testified about a letter dated March 30, 1993 sent by him and Pacheco during 
the period o t‘t hc District’s self-insurance plan in which they noted ongoing problems of clarifying language 
and coverap Uicholes also testified about the existence of errors in the language of SDPs regarding 
cowrage i n  the hoth the 99-01 and 04-06 CBAs. This evidence adduced by the Union raises triable issues 
o f  fjict with rcspcct to whether the plaintiffs claim involved an interpretation of the CBA. 

The I n i o n  also contends that even if it is assumed, ad arguendo, that the plaintiffs claim presents 
a gricvable h.lispute, the plaintiffs purported grievance lacks merit. The Union specifically contends that 
5inc 5 the plainti ffl\ grievance lacks merit, the plaintiff cannot sustain his cause of action for breach of the 
dut! of tarr rt:pi-cjcntat1oti. The Union further asserts that the plaintiffs purported grievance lacks merit 
hecause the evidence demlonstrates as a matter of law that the disability policy procured complied with the 
tern’s of the SDP required by the existing CBA. 

I t  is ax~oinatic that. ‘ L ~ n  order to recover damages from a union pursuant to a cause of action alleging 
21 bi-cwh oi’thc duty of f a i l -  representation, the employee must prove the merits of the underlying grievance 
agalist thc t:xiiplo)w, the proper prosecution of which the union is alleged, by its misconduct, to have 
foreclosed. (Sinicropi v New York State Public Eiiiploynieiit Relatioiis Bd., 125 AD2d 386,388-389,509 
UYSZd 3 5 7 .  3hll [ 19861, Lipp (lis 69 NY2d 822, 513 NYS2d 1027, app den 70 NY2d 606, 519 NYS2d 
102‘)) .  

Nichol<s ;i\’ers that Phoenix disability insurance policy procured by the District conformed to the 
requirement, ofdie  SDPs in the 99-01 and 01-03 CBAs and that, in any event, any conflict regarding the 
cxtcrit oi’thc disability coverage was not brought to his attention until January or February of 2004, after 
the 1)laintiff-s retirement. However, the evidence adduced by the Union raises triable issues of fact as to 
whe~  her such cotiti-~rniancc exists and as to whether Nicholes or other Union officials became aware of this 
potc itial prc~1~le11i \vhile the plaintiff was still an active member of the Union. 

The 00-0 I and the 01-03 CBAs contain SDPs which provide that an employee who is disabled by 
a lotig term in lu ry  o r  illnexs will receive 60% of his or her daily salary from the seventh month of absence 
to  tlic age of 0 5 .  The CIBAs do not expressly limit this provision to Union members who are totally 
disabled. AI though Nicholes testified they are erroneous, both SDPs contain statements that the incremental 
pren iium costs paid by members was to convert SDP coverage from the maximum of five years to coverage 
i i n t i l  age 65. Yicholes had also testified with regard to the 93-95 and 96-98 CBAs that this previous five- 
) ear coverap refi-rred to partial-not total-disability coverage. Conversely, Nicholes testified that the 
I’hocnix policy w a h  limited to two years for partial disability. He also testified that the two-year coverage 
I h r  putial di ,;ib11 it) was not set forth in the 99-0 1 CBA but rather only in the Phoenix disability policy, that 
he \\ 1s not a ~ ~ ~ r e  why tliei-I: was no language in the 99-01 CBA stating that the five-year coverage for partial 
disal~ility hati been reduced to two years and that the disability policy acquired would not necessarily match 
the tc:rnis o f ;  lie SDP in the CBA. Pacheco testified that under the 01-03 CBA a member who was partially 
tlisal)led woiilci rcccive 60% of his or her salary from the start of the seventh month of absence to age 65. 

blorcovel-. the conil oluted history of prior contract negotiations demonstrates a pattern of significant 
\ a r ~  nces ~ ~ ~ ~ M ~ C C I I  the terms of the CBAs and the disability policies procured. Pacheco testified and 
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Niclioles av;rrecl that evcn when the two-year policy was obtained in 1996, it was the intent that the District 
would supp eiiien~ the twlo years of partial disability coverage with an additional three years of coverage. 
Ho\vever, Nicholes testified that the Union was willing to accept less coverage in exchange for more 
authority to niakc eligibility determinations. Karen Fischer testified that in the latter part of 200 1 she spoke 
with Silvesll-i. n Iio recognized the disparity in disability coverage. Nicholes testified that, although the SDP 
in the 04-06 ( ‘B,+’i provided for partial disability coverage for up to five years, the Phoenix policy provided 
for clnly two vcars of coverage. This two-year partial disability coverage also appears to conflict with the 
Settlement. The Settlement, which was intended to be incorporated into the existing 96-98 CBA, indicated 
that 60% of rlriil\g sdary would be paid from the seventh month of absence to the end of the fifth year. This 
pro\iisioii !’or payments up to five years raises an inference that this benefit applied to members who were 
partially drs i h l c ~ l  

LVitl- I ega,rd to the issue ofthe Union’s awareness, Nicholes testified that he met with Karen Fischer, 
the plaintiff’:. wife, sometime after the plaintiff had his heart attack in August 2001 and then again in 
Febl uary of’ 2004. Nicholes further testified that when he met Karen Fischer in 2001, she expressed concern 
2ion the disahilit y iiisuraiice “worked” and that she appeared to be satisfied with his explanation that the 
plaiiitiff worilcl hace disability coverage up to the age of 65 if he was totally disabled. 

tiowc”vcr Karen Fischer testified that she met Nicholes at least three times by chance at the firehouse 
hetmeeii iiii11-October 2001 and June of 2002. When she met Nicholes in mid-October 2001, he was 
;icconipanielf bj, Light. She informed them that there was only a two-year policy which did not conform 
to th 2 (‘HA. I .igl~r i-esponded by indicating there was no problem and Nicholes responded by indicating his 
unfhmiliari~; \vith the issue. She again inet Nicholes in February of 2002. At this meeting she again asked 
f i x  111s assi>tance with rcgard to her concern that the special disability policy was different from the 
disability cob c r q y  i n  the CBA. Nicholes again indicated his unfamiliarity with the issue and stated that 
he dtd not k n o n  nhat action to take. She met Nicholes again in June of 2002, and they discussed the 
plaii Itif?? s retirenient. Karen Fischer further testified that at this time her husband had not retired and was 
still 3 iiienibe~- 0 1  tlie LJnion. 

7 hc 1 J [I i o n  also contends that since the plaintiff did not file a grievance with the Union in accordance 
with the procisioii:, of the CBA, he failed to exhaust his contractual remedies. Specifically, the Union 
contcnds that since the plaintiff failed to exhaust his contractual remedies he cannot sustain a claim that the 
I. Jnic  i i  brcachccl i t s  duty of fair representation. 

The h l u i - c  to exl-iaust contractual grievance remedies is not, ipso facto, fatal to the member’s 
assertion ofn claiin that tlie union breached its duty of fair representation (Baker v Board o f E u c .  of West 
Iroizdeqiioit Cm&- Sciiool Dist., 70 NY2d 314, 520 NYS2d 538 [1987]). Nevertheless, in the case at bar, 
ihe Ilnion’s wbiiii:,sioiis raise a triable issue offact as to whether a grievance was filed by the plaintiff. 
While Imth thc plaintiff arid his wife testified that they did not file a grievance, Nicholes testified that the 
grie\mce prxes.;  was informal and that even a letter listing the complaint would suffice. Pacheco testified 
that 1hc Uniciu did not have grievance forms. Nicholes also testified that on a previous occasion involving 
the I‘iilurc oi’thc District to pay short-term disability payments to the plaintiff and another union member, 
thc plaintiffs iiaiiie was merely added to an existing grievance. Contrary to Nicholes’ averments in his 
affidavit and deposition, Karen Fischer testified that on at least three occasions before her husband retired 
she .poke \& th Nicholes and informed him ofher concerns that the existing disability insurance policy did 
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not :onl‘orni to  tlhe SDP. She further testified that prior to her husband’s retirement his attorney had sent 
;I letter to Sil\jcs:ri outlining the concerns over the coverage in the SDP and that his attorney sent Nicholes 
;I c q y  of‘this letter togetlier with a copy of the CBA. The plaintiffs attorney also sent a letter to Nicholes 
stating his cot ic iw i  that the CBA was at variance with the Phoenix policy. 

The I nictn also contends that it did not breach its duty of fair representation because there was no 
iiexiis betwccn t l ie plain1 i f f  s purported grievance and his previous employment. Specifically, the Union 
conreiids, ;iI ternatively, that the LJnion does not owe a statutory duty to an employee who was retired at the 
t imc he lmi iy l i t  the grievance. The Union maintains that a nexus can exist “between the former employees 
grie vance arici h i s  employment relationship when the employee was constructively discharged, wrongfully 
tern mated, 11 Ii(111 the c~tnployee~jiles the grievance prior to his retirenzent, or when the Union is currently 
negotiating ;i contract to cover the time period during which the retired member was employed (citation 
oniilted)” ( I_ iiioii’s MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR SUMMARY 
JIJIlGMEYT. p ~ g c  30 [ cinphasis added]). 

I n  rthi?oris~’ to the same contention raised by the Union in a prior motion, this Court held “The 
[Jiiion‘s fui~her Loiiteiition that it had no duty to represent the plaintiff once he was retired is also without 

reiiiaineld a sufficient nexus to a claim which arose while he was still an active member 
(Buker v Board ilfEclucutiori of tlie West Irorzdequoit Certtral Sclzool District, 70 NY2d 3 14,520 NYS2d 
518 [ 19871: Bukt?r v Board of Educatiurz, Hoosik Falls Cerztral School District, supra”; see, Arzdersoiz 
1,.4iZZBACIjlrcliistrie.s, Irzc., 40 NY2d 865,387 NYS2d 1006 [ 19761). The ‘PERB’ cases cited by the Union 
do n3t i-eyui -c a different result. In those cases, while it was acknowledged that the general rule was that 
a uiirori’s dut! to  i1 member employee ends when the employment terminates, it was also observed that the 
I-ule does not ;ippIj in  ‘circumstances in which the severance from employment is being contested or there 
i s  some ot l i r i .  ha 5 1 Y u p t i  which to conclude that there is a continuing nexus to enzployment nothwithstanding 
file : ~ d i ~ w i u d  ’i wlrtzquishment or loss of emnplojtment’ (3 1 PERB 1998, paragraph 3 1-3068, Heady v 
c’ouiity of Dulzliess, citing 30 P E W ,  paragraph 3075 [italics added])” (SFO, April 4, 2005, Hon. Robert 
Webster Olr m r .  .I S.C.). In any cvent, this Court has already determined herein that there is a triable issue 
of fact as to M herher the plaintiff filed a grievance prior to his retirement. 

Final I\, tlic Llnion contends that even if it did owe a duty of fair representation to the plaintiff, it did 
not 11reach t l i a t  diity tt asserts that a union breaches its duty of fair representation only when its conduct 
toward a memhex is arbitrary, discriminatory or in bad faith. Generally, the Union contends that its conduct 
was ?ot arb1 I ai-\ , discriminatory or taken in bad faith. Specifically, it asserts that its conduct toward the 
plui tiff and 111s M ife was neither arbitrary nor irrational. 

This C ou11 i i i  its previous decision determined that the complaint did state a cause of action against 
the I Jnion liir hreach of its duty of fair representation (S.F.O., April 4,2005, Hon. Robert Webster Oliver, 
J.S.(’ ). ‘Tlic gravaamcn of that cause of action is that the Union did not address or assist the plaintiff with 
his c aini that I lie ]proper disability insurance policy was not obtained which iiiaction resulted in the ultimate 
deni.il of dis.ihility benefits in 2004 following the plaintiffs retirement. 

l__l__--^l .I-_ __ 

{’ IK  iiiiition t;x this case IS 3 AD3d 678, 770 NYS2d 782 [2004] I (  
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As t h i \  Coiirt has already noted herein, a union’s conduct may be considered arbitrary if it fails to 
addi ess or estrgate the inerits of its member’s claim or addresses the claim in aperfunctory manner (Vaca 
vSilws. .yl(pt‘Li; Jackson v.Regioiia1 TransitService, 54 AD2d 305,388 NYS2d441 [ 19761; DiMola vLocal 
ijliitwz 808, Iiiterii. Broth. of Teamsters, Cliuujfeurs mid Wurelzousenzeiz ofAmerica, 95 Misc2d 9 10,408 
N Y 9 d  73 1 [ I478 1; see, IIViiigeiibaclz v Mushrooiii Truiisportatioit Co., Im., 5 1 AD2d 855, 379 NYS2d 
5h7 I19761) “Without any hostile motive of discrimination and in complete good faith, a union may 
17c\ c.rtheless JJLII-:;LE ;1 course of. ..inaction that is so unreasonable and arbitrary as to constitute a violation 
o f f  lie dutv (711‘ f;rir representation” (Griffin v Iizternatiorzal Union, U A A A I W M A ,  469 F2d 181, 183 
[ 19- 21 1. 

Nicl-oles averred that although the Settlement had provided for five years of partial disability 
covcmge, the I inion was unable to obtain partial disability coverage for more than two years. The Phoenix 
po1ii:y provitlcd I7or partial disability coverage for two years and also provided for coverage up to age 65 if 
the member was totally disabled. He explained at a Union meeting that the new SDP provided for this 
LO\ tmge, aii(f he distribur.ed a copy of the Phoenix policy to the members. He believed that the terms of 
the J’hoenix po11c> conformed to the terms ofthe SDPs in the 99-01 and 01-03 CBAs. One to two months 
after the plainti t f ‘  had his heart attack, he explained this coverage to the plaintiffs wife, who seemed 
hatisfied M it11 the  explanation. It was not until January or February of 2004 that Karen Fischer requested 
his assistance because she was concerned that the plaintiffs disability payments would cease at the end of 
two years. 1 IC. iiivcstigated her claim by reviewing the CBAs and the Phoenix policy. However, since the 
tfisill~llity carrier- had already deemed the plaintiff not to be totally disabled, he determined that the plaintiff 
was riot entitled 1 0  disability benefits up to the age of 65. He also received advice from his International 
I Jn ion  tha1 :;ince the plaintiff was no longer part of the bargaining unit, he could not file a grievance. 
Niclioles fiir tht . t-  acei-red that the plaintiff did not file a grievance while he was employed in the bargaining 
tin i I 

Nic1icilt.s Icstitied that between 1997 and 2006 membership meetings were not recorded and no 
ininrites werc taLcri. ‘The Settlement conformed to the 93-95 CBA in that they both provided for five years 
o f  coverage ~ ( I I -  partial disability. The terms of the Settlement were explained at a Union membership 
tiie~‘ ing. but tlie plaintiff‘ was not present. The Phoenix policy was procured in 1997and went into effect 
o i l  hlarch 24. IW7 during the 99-01 negotiations. At a Union meeting held to discuss this policy, copies 
oftlic policjr weic distnbitted to the members and they were informed that the partial disability coverage 
wax being rcduccd from live years to two years. This policy was obtained, even if it meant less insurance, 
because tlic .*inion did not want the Board to continue self-insurance. Neither the Board nor the Union were 
able to pui-cli;tse i j  til e-year policy for partial disability. Although the Phoenix policy had taken effect, the 
terms of the 43-98 CBA were not changed. In 1999 the Union obtained a rider for the Phoenix policy which 
proiided t‘n disibility coverage up to age 65 if the member was totally disabled. This rider was not 
disti ibuted to Lniun  members, but was discussed at a meeting regarding the negotiations for the 99-0 1 CBA. 
The 99-0 1 C E3,4 did not contain an explanation that the partial disability coverage was being reduced from 
five years to two years under the Phoenix policy. The Phoenix policy also provided the disability coverage 
t’or the 01-0: C’HA 

Nicholes further testified that, after the plaintiffhad his heart attack in August of 200 1, he spoke with 
Kart:n Fischet- about her husband’s disability insurance. Since she was concerned how the disability 
insiirarice “worked.” he told her that her husband would have disability coverage up to the age of 65 if he 
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was totally disabled. Oiilce she was informed of this, she expressed no further concerns. During this 
disci ission Karen Fischer Idid not inform him that she perceived a conflict between the disability policy and 
the CBA. Tlic neht time lie spoke with Karen Fisclier was in February of 2004, when she called him to 
cxpi ess her ~:onc(mi that her husband’s disability benefits were about to terminate notwithstanding that he 
was suppoxti to be covered up to age 65. He investigated the matter by reviewing tlie CBA and the 
disability policy” and contacting the PFA. He verified that the disability coverage extended to age 65 only 
111 th?  case ofrota1 iiisabilily and informcd Karen Fischer that the Union had no duty to the plaintiffbecause 
he hid retired 

Karen Fi.chcr testified at her deposition that after she had procured a copy of the disability policy 
and detenniiicd that its coverage varied from what she understood to be the coverage in the CBA, she called 
N~cl~oles  I I I  Itc f-all of 2001. He did not return her telephone calls, but on at least two of the three or four 
occasions u‘ iexi h e  subsequently met him by chance at the firehouse, she expressed her concern that about 
the \ ariation coverage between the disability insurance policy and the CBA. At the first ofthese chance 
mec~ings N I  .-liolc.s was accompanied by Light who infornied the plaintiff that she was wrong and that she 
had nothing 10 worry about. On both ofthese occasions Nicholes indicated to her that he was not sure what 
action lo tab: (In her complaint. She also testified that her husband had not received any documents which 
explained th: spccial age 05 disability language in the 01-03 CBA. In sum, the Union was of no assistance 
to her i n  this matter. Kareii Fischer further testified that while she was not aware of any grievance filed by 
her or her l iu~l~Lti i t l ‘s  attorney, she knew that her husband’s attorney had sent Nicholes a copy of the Silvestri 
Icttci- re1:itlv: to lwncerns over the terms of the SDP and a copy of the CBA. 

As till\  (. ourt as already noted, the Union’s submissions have raised triable issues of fact as to 
whether a gric.caiice regarding this issue was filed by the plaintiff in 2001 and whether that grievance was 
inen torious A~~,uniing, ad arguendo, that the plaintiff had filed a meritorious grievance, the Union’s 
subiiiissions also raise a triable issue of fact as to whether Union officials, knowing or having reason to 
know that tli 2 ternih of the Phoenix policy did not conform to the terms of the SDP, neglected or refused to 
1nveC;tigate thc nilmt\ of the plaintiffs grievance. This purported failure raises a triable issue of fact as to 
whe:her the I- i i i o n  breaclicd its duty of fair representation (SrizitJz v Hussnzarz Refrig. Co., 619 F2d 1229, 
1243 [ 1980 1 ,  1 or/ cr‘eiz 449 US 839, 101 S.Ct. 11 6, 66 L.Ed.2d 46). 

Sinct: the IJnion’s submission have raised triable issues of fact with respect to all of its contentions, 
the i’ourt d o ~ x  not have to consider the plaintiffs opposition papers. Accordingly, the Union’s motion for 
suniiiiary J udgmcnt dismissing the fifth cause of action of tlie amended complaint is denied. 

_ _ F I N A L  DISPOSITION X NON-FIN L DlSP SlTlON 9 

N l c l l ( ~ l e h  also 1.estified that the Union did not keep copies of the disability insurance policies. I I  
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