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I lpoi- the lollowing papers numberetl 1 to 98 read on these motions for summaryjudgment; Notice ofMotions/ Order 
IO Si on ('ails(: x ~ t l  supporting papers 1 - 23; 24 - 48; 49 - 70 ; Answering Affidavits and supporting papers 71 - 83; 84 - 
80: S7 - -.-- 00: 0 1 - 0-3: lirplyiiig Affidavits and supporting papers 94 - 95 ; Other sur-reply 96- 98 ; (w 
rnm-t- notirm) i t  is, 

0KL)ERED that the motion (#001) by plaintiff for an order pursuant to CPLR 3212 granting it  
summary ju.lgni~:nt ( 1 ) on its claim for indemnity and a defense from All Island Cleaning Corp. in the 
imdi:rlying action, Sm*gent v Klein & Eversoll, (ne., et al. In&x No. 25309/2003; (2) on its claim for 
indcmntty a i d  a tlcfense ii-om Anthony's Custom Closets in the underlying action, Sargent v Klein & 

(.7usi om Closcrs in the underlying action Public Service Mutzlal Ins. Co. v Sirius American Ins. Co., 
11rtlc Y No 2~'458'2004. and (4) on its claim Cor the reimbursement of all expenses, costs and legal fees 
c\pc.ncled in cleli.ntling itself in both underlying actions; and for a hearing to determine the 

olf .  / / I (  . c'i ( lr l  lnrlei No. 25309/2003; (3) on its claim for indemnity and a defense from Anthony's 

OI'IIS Ir-gall fecs is denied; and i t  is further 

ORDEREI) that 1 he motioii (#002) by defendant Anthony's Custom Closets for an Order 
- Iriantiiig it  siimniary judginent ( I )  dismissing Malcolm C. Sargent's Labor Law 5 240(1) claim in the 
iitidc.rlying x l i o i  i. .Sh/*gmt 1' KZem & Eversoll, Itzc., et nf., Index No. 25309/2003; ( 2 )  dismissing 
p l a i i i l i  ff-s clLuins for common-law indemnification; and (3) dismissing plaintiffs claim for contractual 
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indcniiiifiC.Iti0ii. I S  granted to the extent that plaintifj’s claim for common-law indemnification against 
A i l  hoiiy’s (1 ustoin (’losets is dismissed, and is otherwise denied; and it is further 

ORDERED that the motion (#003) by defendant All Island Cleaning Corp. for an order pursuant 
lo (’PI,R i:! 12 granting i t  summary judgment dismissing plaintiffs complaint and any cross claims 
assc:rted a g ~ n s t  11 is denied; and it is further 

ORDERED that 1.hese motions are consolidated for the purpose of this determination. 

rlus x t  io11 Jor indemnification and/or contribution has as its genesis an action commenced by 
hl,i colm C’ Sai-,;enl (Surgetit v Kleit? Rr Eversoll, h c . ,  et al., Index No. 25309/2003) pursuant to the 
Labor La16 and coiiiiiion-law negligence for in-juries he allegedly sustained in a slip and fall accident at a 
w i i s t i  L L L ~ I O I  I s ~ i c .  ijl- which plaiiitiff\iLas the general contractor. Raintiff herein, Klein si Eversoll, Inc., 
( h a  ealter I<.Iciii I did not mswer Sargent’s complaint and an order of default was granted to Sargent and 
det;.ndants Pinewood Estates Partners, LLC and Pinewood Estates Management, LLC, by order of this 
Cot 1-1 datcd October 15, 2004 (Berler, J.).’ The two actions were joined for trial by order of this Court 
da~c t l  May I 1 .  2006 (Berler. J.).’ Sargent’s claims pursuant to Labor Law $ 5  200 and 241(6), and 
con mon-la A 11~51 igence remain as against Klein. 

Mil :olni Sargent was employed by Anthony’s Custom Closets (hereafter Anthony’s), a 
siibcoiitractt ) r  hired by Klein. He claims that he tripped or slipped and fell on stairs which contained 
cong;tructic,ii delvis and trash. He testified that he saw the debris 011 his previous trips on the stairs. His 
cni~loycr  testified that it was not his workers’ responsibility to clean up after other subcontractors and he 
,iIs(? tcstifictl thaL lie would expect his workers to clear an obstruction so that they could work safely. 

I’iirsLiml I ( 1  Worlm-s’ Compensation Law tj 1 1, the Omnibus Workers’ Compensation Reform 
4ct Anthoii> ‘s, ;is the injured party’s employer, is exempt from claims for contribution or indemnity in 
the ,Ibsencc of’plaintiffls “grave injury” (see also, Majewski v Broadalbiiz-Pertlz Celzt. Sclzool Dist., 91 
WE’ !d 57;. ‘173 VYS2d 066 [ 19981) unless there is a specific contractual obligation for such. Since 
Sar; en1 did not suiTcr a grave injury, any claims for indemnification against Anthony’s will depend on 
its coiilractucil nl)ligatioii (Martelle v City ofNew York, 31 AD3d 400, 817 NYS2d 504 [2006]). 
,4cc ~ r d u i g l ~  . I<lciii’s clarni Yor common-law iiidemni fication against Anthony is dismissed. 

Antlioiiy’s contract with Klein states, in relevant part at paragraph 7, that Anthony’s would 
1x01 ide cert i  ticales of instirance evincing coverage naming the builder and the owner as additional 

’ Klcrii‘~, motion to vacate was denied by order dated January 28, 2005, and reargument was denied by 
1 ictit:c dL1i<>d !ipr~ ~ 4,2005. izppeiil iii.r.mis.set/, 3 1 AD3d 736, 8 19 NYS2d 546 (2006). 

-. .\ltli~.lugh the two actions wei-e joined for trial and discovery purposes only, there was no consolidation 
‘ind ex11 action in~iiitained its separate identity and separate notes of issue were required, the parties have 
inistakeilly j o i n ~ d  the two Icaptions and co-mingled the papers and arguments. Anthony’s request to dismiss 
.5argenl‘s i .abor 1 . ~ ~ 7  9 140( 1 )  claim cannot be addressed in this action. However, Sargent’s Labor Law 5 240(1) 

laiiii LV:IS dismissed in ihc underlying action by this Court’s order decided simultaneously herewith. 
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iniiircds id coiitaining subrogation  waiver^.^ The contract provides, in relevant part, at paragaph 13: 

SIII)  L ~ c h n c ~ u  ledgcs and agrees that the prevention of accidents to workers engaged upon 
01 i i i  llic I iciiiitj ofthe Site is its responsibility. Sub shall comply with the safety 
s ta  i t i d s  established by the Builder during the progress of the work, and with all Federal, 
Slaic. (’oiinly and Local laws. . . When so ordered, the Sub shall stop any part of the 
W O I  li L\ I i ic l i  Builder deems unsafe and shall perform such corrective measures, as Builder 
m,i; rccliiire. and the Sub agrees that i t  shall not have or make any claim for damages 
31 oi\ in? out of such stoppages. . . . . Failure on the part of Builder to stop unsafe practices 
shall i n  no way relieve the Sub of its responsibility. Sub shall indemnify, protect, and 
sa\ c harmless, Builder, the architect, and the Owner from any and all claims, actions, 
pioc.cedings. fines and penalties and from [and] against any all loss, damages, liabilities, 
iosib iuid c xpeiist S, iiicliidiiig ( ~ i t h ~ ~ t  limitatioii) legal fees and disbiirsemefit~, which 
Biii ‘tfci. tlic architect and/or the Owner may suffer, sustain or incur due to Sub’s fnzlzive to 
romp/\ i t  ~ i h  tlicjwcgorrig [emphasis added]. 

Yot A illistanding 4inp provision of this contract to the contrary, the Sub acknowledges that 
it  I i c  ;irs sole and cxclusive responsibility for all construction safety procedures and 
prccut ions required by Federal , [Sltate, County or Local law; and Sub agrees to hold 
intismiii 1) and sa\,e lhe Owner, the architect, and Builder harmless from and against any 
and all cl,iinis and expenses resulting from m y  act ojany employee of the Sub, or any 
1 111 LI -> o r  J‘iniages crrused bv iiriscife or iiegligerit iictb~] OY occwrences resultiizgfior?z the 
SI(’) \ I I  ov/, I emphasis added]. 

rrlier~ct‘o~ 12, the obligation to indemnify is dependent upon a finding that Anthony’s was negligent 
in t,uling IC) comply with a safety standard or that Sargent was negligent. It does not provide for 
~iidcmni ficarion in  the absence of negligence on the part of Anthony’s or its employee (conzpcire, 
Correia v Projevsioizal Data Mgt., 259 AD2d 60, 65, 693 NYS2d 596 [ 19991 and Robinson v City of 
9ew J’ork, A MI:jc 3d 1012A, 801 NYS2d 781, nffd 22 AD3d 293, 802 NYS2d 48 [ZOOS] where the 
agrcemeni calletl for indciiinification without a finding of fault). Since the issue of the parties’ 
I-cspective neglignce,  if any ,  cannot be resolved herein, Klein is not entitled to summary judgment on its 
il ai m Ibr (’0 n tractua 1 i nde rnni fication 

Klci 11 I i i i - ~ x ~  All Island Cleaning Corp. (hereafter All Island) to supply laborers and equipment for 
1ceej)ing the site clean. All Island’s contract provided a schedule of cleaning for the units, to coincide 
wit1 tlie cor ipletion of various phases of construction, and provided that it would have on-site personnel 
10 n oiiitoi a n d  direct its v + ~ r l < .  There is also evidence that Klein was present at the site daily and saw 
that AI I I s l a r i c l ’ ~  i v ~ i r k  wtts not satisfactory, that Klein expressed continued complaints about the 
presence of  tlzhl-is mid trash to All Island, that Klein directed when specific buildings were to be cleaned, 

I i  ~ ~ o u l 1 1  q x a i  that Anthony’s did piovide the iequisite ceitificates of insurance and that its cai-rier, 
!tu i;b I h dcrli.icd cobcrage to Klein by asseiting that it was given untimely notice 
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and t!iat Klciii h ; i d  coricci-lis that All Island was unable to handle the volume of debris at such a large 
~ C L  -.lopiiiciit 'I 1 1 t h  l i i l l  content of the contract between Klein and All Island is in dispute. Klein asserts 
l l i a t  the contract was ;I six-page document which included provisions for indemnification and insurance 
uliicli iianictl I<le;n as an additional insured. All Island argues that the contract was a three-page 
doc m e n t  n+icli does no1 contain the indemnification and insurance provisions. Therefore, it is obvious 
that neithcr side c;in establish its entitlement to summary judgment as to the claims for contractual 
indt.miiification. Further, since the issue of any negligence on the part of Klein remains unresolved, the 
claim for comnion-laur indemnification cannot be resolved herein ( C o p e  v Wildflower Estates Dev., 3 1 
4 D  i d  384, 8 IS NYS2d 546 [2006]; Farduclzi v UizitedArtists Theatre Circziit, 23 AD3d 613, 804 
Yl"S2d 7 M  [ 20051) Accordingly, Klein's motion for summary judgment against All Island is denied, 
~ i i d  All Islalid's motion fix sumniary judgment dismissing the complaint is correspondingly denied. 

;., Klciii also seeks indeiliiiity and a defense in the underlying action, Public Sel-iiice Mutual 
/ l i s  C'o 1 9  S i r i i i s  .lincr*rwri Ins. Co., liiclex No. 22458/2004. The gravamen of that action is a dispute 
hetlveeii tlic Carrier fbr thc owner/Pinewood and the carrier for Klein, as well as Klein and Sargent. 
However, for Kleiii to establish that Anthony's is obligated to indemnify and defend Klein in that 
dispute, Kleiii must establish that the contract contemplated such coverage and that Anthony's actions 
triggxed t h e  incli--ninificarion provision. However, Klein has not established its entitlement to surninary 
1 iidgment O I  I t lio(;c issues nor on the remainder of the relief sought. Accordingly, Klein's motion is 
clcn eci 

AUG 2 3 200: 
~~ . - - . - - I >at t.ci : 

-~ FINAL DISPOSITION X AI, DISPOSIIION 

[* 4 ]


