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Upon thc liillo\ving p p e r s  numbercd 1 to I7 read on this motion for summary iud.ginent ; Notice of Motion/ Order 
to Show C'ause x i c l  s i q ~ p t i n g  pipers ; Notice ofcross Motion and supporting papers -; Answering Affidavits and 
siipjxwting papcrs i 2 - I5 ; Replying Affidavits and supporting papers 16 - 17 ; Other -; (v 
YlTppn-- on) it is, 
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ORDERED that this motion by defendants, Thomas Bregartner and Barbara Bregartner, for an 
order purs~iaiii to C " L R  32' 12, granting them sunimary judgment dismissing plaintiffs complaint is 
d cii i c" cl. 

This 15 ,ii x t ion to recover damages for personal injuries allegedly sustained by plaintiff, Michael 
P;irlwr. on No\  cniber 10. 2004, as a result of a slip and fall at the defendants' premises, located at 228 
Slier1 y Street 
Yovember [)'' &ii ;ipproxiniately 9 pni and accessed the honie by walking up the stone walkway located on 
the ri$t side of'the home. At approximately 5:25 am on the date of the subject accident, plaintiff exited 
the homc on 111s way to have breakfast at a nearby cafi. Plaintiff had walked approximately 10 feet down 
the same stone wdkmay that he used tlie prior evening when he slipped and fell on ice. Plaintiff was 
c:iL!se;! sui'!;!. ()!':e:> !&-t l"+Trist. 

Islip. County of Suffolk, New York. Plaintiff arrived at the defendant's honie on 

Ilefendmts now move for summary judgment on the basis that plaintiff has failed to prove a prima 
case (Ifiiegligeizcc. filr which the defendants are liable. Defendants assert that the plaintiff is unable to 
establish that tlic tfcl'cndants caused or created tlie hazardous condition or that the defendants had notice 
of thc defectiyi c condition i 11 existence on their premises. Defendants submit, the pleadings, defendants' 
affidavits and c:opie\ of the deposition testimony of plaintiff and defendants. 
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Plaintiff opposes the instant motion on the grounds that an issue of fact exists as to whether ice 
fbrnied fi-0111 the operation of the defendants’ sprinkler system. Plaintiff also asserts that defendants 
created the ic! condition in existence on the premises by allowing their sprinkler system to operate 
overnight in bciow freezing weather. Plaintiff fiirther contends that defendants had constructive notice of 
the wnditior; 1xx;iuse they had knowledge of their sprinkler system’s overnight operation and should 
havc known that ice would form as a result of its operation in below freezing temperatures. Plaintiff 
sd711iits. plai ntiffs affidavit and cliniatological data for Islip, Long Island MacArthur Airport, New York. 

I’lainrill‘tertilied a1 his examination before trial that he arrived at the defendants’ house on 
hovernber 9, 2004 and sta,yed overnight. Plaintiff testified there is a stone walkway on the right side of 
the defendan s‘ hoiiic that connects with the driveway and provides a means of access to the home. 
Plaintiff stated that the stone walkway IS light reddish in color and is not smooth but has “a little crown to 
it.’. €{e stated that he entered the home on November 9“’ via the stone walkway. Mr. Parker testified that 
he exited the honic <it about 5:25 am on the day of the accident to have breakfast at a nearby diner before 
v eomg to voluiitwr at  his church. Mr. Parker stated that he walked approximately 10 feet down the 
walkway whr:n hc slipped and fell on ice. He stated that he did not see the ice prior to his fall, but after 
his f i l l  he iio.iced that the n-alkway was very slick and the entire lawn was all white “like crystals.” 
Plain iff stated that it had not rained the day before and nor was it raining when he exited the home on the 
niorriiing of tl IC accident. Plaintiff testified that the ice came from the water from the sprinkler system, 
althoiigh he r e \  el- saw the sprinkler system operating while he was there and he is unaware of the location 
of th t  sprinkler hcatfs. He also stated that he was unable to see the heads of the sprinkler system as he 
walhcd on the walkway or after he fell. Mr. Parker stated that he did not know how long the ice had been 
on the walkway Plintiff liirther testified that when he informed the defendants that he fell on the 
walklcay and hurt his wrist, the defendants stated “the ice came from the sprinkler system.” 

I )efeiidanr Barbara Bregartiier testified at her examination before trial that her husband held title 
to thc house i n  171x name only and that she lived there with him and their two sons. Mrs. Bregartner stated 
that the plaintit’l: nho  is her father, visits their home every six weeks and stays for one or two days. She 
stated that tlie plaintiff arrived at their home the evening of November 9“’ and that the plaintiff slipped and 
fell on ice located on the walkway to their home when he went out the next morning to go to church. 
Mrs. 13regaitiier tcstit7ed that the ice formed on the walkway because they had not turned off their 
sprinE.ler sys tm fro111 tlie suiiinier season. Mrs. Bregartner stated that the sprinklers were automatic, on a 
tinicr and weie still operational at the time of the plaintiffs injury. She also stated that she and her 
husband never Intciided to tun1 the sprinkler system off before the date of the subject accident because 
they ( id not know how to tun1 the system off. Mrs. Bregartner stated that she and her husband were 
uiiawx-e that they needed t o  turn the sprinkler system off. She stated that she was unaware that ice had 
foriiied on tlie walkway prior to her father’s fall and only became aware of the fact that there was ice on 
the w;ilku ay ‘A hen her fiitlthcr told her he slipped and fell. Mrs. Bregartner further testified that her 
husband, after bciiig infornied of the plaintiffs fall, stated “we left t‘he sprinklers on. That is what must 
have  done i t ” ’  

I>efcin:i;in~ ‘Thomas Bregartner testified as his examination before trial that he is the sole owner of 
the sub-ject prl:niises and has been for the past 10 years. Mr. Bregartner testified that the plaintiff is his 
fathei -in-law ;ind that when tlie plaintiff left the house in the early morning of November lot”, he slipped 
and li 11 on icl’ 011 thc walkway. Mr. Bregartner stated that he believes the ice that formed on the walkway 
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was liom theii sprinkler system. He stated that at the time of the plaintiffs accident, the sprinkler system 
Iiad just beer iiistalled thal year and he and his wife were unaware of the fact that they needed to shut the 
sprinkler systein off‘or that they even had the ability to turn the system off. He stated that they were 
waiting for the company that installed the system to shut it off and winterize it. Mr. Bregartner further 
tcstitied that thc I C C  formulated because the sprinkler system went off in the middle of the night and the 
cold vveathei- c~tuseti the water from the sprinlder system to freeze. 

The p r i p m t m  t of a summary judgment motion must make a prima facie showing of entitlement to 
jLidgitient as .I maKter of law, tendering sufficient evidence to eliminate any material issue of fact (see, 
AIvaivz v Prospect Hospital, 68 NY2d 320 508 NYS2d 923 [1986]; Winegrad v New York Univ. Med. 
CenttJr, 64 NJ?d 851,487 NYS2d 316 [1985]; Andre v Pomeroy, 35 NY2d 361, 362 NYS2d 131 
[ I97-.]) The 17i.ircien will then shift to the nonmoving party to demonstrate that there are material issues 
ot’ Eac 1, h o m w z r ,  nicre conclusions and unsubstantiated allegations are insufficient to raise any triable 
ISSUP; of fact ( V C J ~ , ,  Ziickerman v City of New York, 49 NY2d 557,427 NYS2d 595 [1980]; Perez v Grace 
Episc opal Clrurch, 6 AD3d 596, 774 NYS2d 785 [2004]). 

I~iiiidamen tal to a plaintiffs recovery in a negligence action, plaintiff must establish that defendant 
owed plaintilfa duty to use reasonable care, that defendant breached that duty, and the resulting injury 
was yroximatel:)? cawed by defendant’s breach (see, Tzircotte v Fell, 68 NY2d 432, 510 NYS2d 49 
11 9861). Landowners are generally under a duty to maintain their property in a reasonably safe condition 
(McChrd v O[ympiu & York Maiden Lane Company, 8 AD3d 634, 779 NYS2d 542 [2004]; Backiel v 
Citibank, ili..jt.. 299 AD2d 504, 75 1 NYS2d 492 [2002]; Zelonka v Town oj’Schodack 245 AD2d 795, 
605 NYS2d 7 4 7  [ 19981). A landowner’s liability will only result if after receiving actual or constructive 
notici. of sucli cietkctive condition, the landowner failed to remedy such danger (PZacquadio v Recirze 
Rea@ Corp, 84 N J 2 d  96.7, 622 NYS2d 493 [ 19941); Kasizer v Patlzmark Stores, Inc., 18 AD3d 440, 
7u4 3‘Y S2d 4 1 s poos]) .  

There t ixe.  in  order to prove a prima facie case of negligence in a slip and fall case, plaintiff is 
rcquired to present evidence that defendant either created or had actual or constructive notice of the 
defeciive con.htion that caused the injury (Robinson v Lzipo, 261 AD2d 525, 690 NYS2d 640 [ 19991; 
Kzicltman v CVynpiu & York, USA, Inc., 238 AD2d 381, 656 NYS2d 323 [1997]). Furthermore, the fact 
that tlie defendant may have a general awareness that a defective condition may exist is not legally 
sufficient to constitute notice of the particular condition that caused the plaintiffs injuries (Kennedy v 
Wepians  Food Markets, Yitc., 90 NY2d 923, 664 NYS2d 259 [ 19971; Gordon v American Museum of 
Nutziud fZistory.67 YY2d 836, 501 NYS2d 646 [1986]). Although direct evidence of causation is not 
recluiied “the evidence must be sufficient to permit a finding based on logical inferences from the record 
arid not upon spccu1;itioii alone” (Juizes-Barnes v Congregation Agudat Aclzim, 12 AQ3d 875, 784 
NYS7d 711 /:?!11)4]) 

Applying the foregoing principles of law to the instant matter, establishes that defendants have 
failed to shom tlicir entitlement to judgment as a matter of law (Winegrad v New York Uiziv. Med. 
Center, s i i p i ~ ~ :  Zzii:kei-muit v City of New York, supra). Defendants have not sustained their burden in 
demon st rat in^: that thcy did not create nor have notice of the defective condition on their property 
(Piacqziadio 1’ Rwine Rea@ Corp., mpra;  Gordon v American Museum of Natural History, supra). 
The ;idduced i:\~idence raises a question of fact as to whether or not the ice that the plaintiff slipped on 
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\vas tbrnied fi.oni the water emitting from the defendants’ sprinkler system, which had not been turned off 
and the defendants iidmitted that it  operated on an automatic tinier, including overnight. Defendants also 
explained t1x t they were unaware that they were able to shut the sprinkler system off because it was the 
first year that the system had been installed and did not fiilly understand how to operate the system. In 
addit on, plaiiitifl’testified that the entire walkway was slick and the lawn was completely covered with a 
“whi~e crystal likc” matter. Plaintiff also stated that it had not rained nor snowed either the day of or the 
day before his accident and that the overnight temperature was about 23 degrees Fahrenheit. Thus, it 
cannot be said that the defendants did not have notice of the fact that their sprinkler system was still 
acti\rt: and selxting water at a time when the temperatures were between 41 degrees and 22 degrees 
Fahrtnheit, \x hich resulted i n  the existence of an icy condition being present on their property (Curran v 
Espo sito, 308 4133d 428, ;764 NYS2d 209 [2003]). 

Furtherinore, the affidavits submitted by the defendants are an attempt to correct or avoid the 
consequences of dismissal (Tejudu v Jolzas, 17 AD3d 448, 792 NYS2d 605 [2005]; Novoizi v La Parma 
Corp., 278 4D2d 303:  717 NYS2d 379 [2000]; Capraro vStateiz Island Uliiv. Hosp., 245 AD2d 256, 
6h4 NYSZd 1 2 0  1 19971; hfi//er v City ofnirew York, 214 AD2d 657,625 NYS2d 271 [1995]). Defendants 
testified at thc time of’their depositions that upon learning of the plaintiffs fall on ice, they stated that the 
ice fornied lit ca use: the sprinkler system was operational. Consequently, defendants’ statements in their 
affidavits constitute self-serving contradictory statements that are an insufficient basis to grant a motion 
for summary lutlgincnt (Gaviiz v Rosenherg, 204 AD2d 388, 614 NYS2d 190 [1994]). Therefore it 
c;inn( t be said that the defendants have shown that all material issues of fact have been resolved such that 
sumniary judgnieiit would be appropriate (Martin v Wagner, 30 AD3d 733, 816 NYS2d 243 [2006]; 
Scliliwer v .4 tIie1i.s ALssoc., 19 AD3d 979, 798 NYS2d 175 [2005]; Hilsmari v Sarwill Assoc., LP, 13 
AD3(1 602, 7110 V’S2d 22.5 [2004]. 

(;iven the fact that defendants have failed to meet their burden of demonstrating that there are no 
Innate1 ial issues o f  tact, the xufficiency of plaintiff’s submissions in opposition need not be considered 
(sm, Winegrctd v Vow York University Medica Center, 64 NY2d 851, 487 NYS2d 3 16 [ 19851). 

i\ccortlingly ciefenc.iants’ motion for summary judgment is denied. 
,-’7 
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