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INDEX NO. 04-24758 
CAL. No. 06-02862-MV 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

Hon ___.____ ROBERT W. DOYLE 
JListice of the Supreme Court 

P lainti ffs, 

- against - 

I'H~'LL,lS ( I. IL.1 17'E R,4 and VENETIA MILLER, : 

Defendants. : 
X _______.__ -------- 

MOTION DATE 4-23-07 
ADJ. DATE 6-25-07 
Mot. Seq. # 004 - MD 

005 - XMD 

ASKINAS & MILLER 
Attorneys for Plaintiffs 
1991 Union Boulevard, Suite B 
Bay Shore, New York 11706 

NICOLINI, PARADISE, FERRETTI, et al. 
Attorneys for Defendant Miller 
114 Old Country Road, P.O. Box 9006 
Mineola, New York 1 150 1-9006 

KELLY, RODE & KELLY, LLP 
Attorneys for Defendant Littera 
2 18 Griffing Avenue 
Riverhead, New York 11901 

Upon iiie ti:Nllowing papers numbered 1 to 33 read on this motion and cross motion for summary iudament ; Notice 
; Notice of Cross Motion and supporting papers 20 - 22; 

32 - 33 ; Other -; (d 
of  M o t i o n , '  C h - h  to Show (-'au:ie and supporting papers 1 - 19 
Aiis\\xxiiig Atlida\~its ancl supporting papers 23 - 3 1 ; Replying Affidavits and supporting papers 
t t f t c r - w m w -  ) i t  is, 

ORDERED that this motion by defendant Venetia Miller for an order pursuant to CPLR 3212 
granting summary .judgmc;nt in her favor on the grounds that the plaintiffs did not sustain a "serious 
in.lLiIy" as cit+;iinetl i n  Insurance Law 5 5 102 (d) is denied; and it is further 

ORDERED that  this cross motion by defendant Phyllis G. Littera for an order pursuant to CPLR 
-I-, >,-I1 I _, I gi-antirg suiumary judgment in her favor on the grounds that the plaintiffs did not sustain a 

"serious i n j ~  rv" Lis defincd in Insurance Law tj 5 102 (d) is denied. 

T'his l \  an  action to recover damages, personally and derivatively, for injuries allegedly sustained 
hq tlie thei; 2!0 year old plaintiff Douglas Flores and his then 43 year old mother Rosa Aminta Flores on 
Octclber 12. 200-; at approximately 4 pni when the vehicle operated by plaintiff Douglas Flores in which 
plm i t i f  R o s ; ~  Aminta Floires was a front seat passenger was involved in an accident on 5ti1 Avenue at or 
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near its iiLersectioii with Howells Road, in  Bay Shore, New York. By their amended verified complaint, 
plaintiffs ;iLegc 3 first c a s e  of action seeking to recover damages for serious injuries that they sustained 
.is defined 111 Insurance Law S; 5 102 (d) and a second, derivative, cause of action on behalf of Raul 
Floi es, thc liitsbanll of plaintiff Rosa Aminta Flores for loss of services. 

13) their b i t  1 of‘ particulars, plaintiffs allege that as a result of the subject accident plaintiff 
Douglas Flclrcs sustained the following serious injuries, fracture of the transverse process at the Ll  
vert =bra1 body: h lg ing  disc at C5-6; cervical and lumbar sprains; and contusion of the chest and 
,ibdomen and that  plaintiff Rosa Aminta Flores sustained bulging discs at the C4-5 and C6-7 
~ntei-vertebr 11 diw spaces; disc bulge at the T11-12 intervetebral disc space; disc bulge at L4-5 with 
171 lul  era! i x u r ~ ~ l  btenosis; internal derangement of the left shoulder; limited range of motion and 
weakncss ot (he mubcles (of the cervical and lumbar spines as well as the left shoulder; and 
clexlroscoliclai~. Plaintiffs claim that following the accident, plaintiffs Douglas Flores and Rosa Aminta 
Hot es RWC treated at m d l  released from the Southside Hospital emergency room and confined to bed for 
1wo days, m i t i n c d  to home for two weeks and incapacitated from work for three weeks. At the time of 
the xcident. plmiitif‘fs were employed at LNK International, plaintiff Douglas Flores as an inspector and 
plaintiff Ros;i Ariiinta Flores in packaging. 

Plaiiit iftx seek to recover under the serious injury categories of permanent loss of use of a body 
organ, iiieiiilw. hiiictioii or system; permanent consequential limitation of use of a body organ or member; 
significant limitation of use of a body function or system; or a medically determined injury or impairment 
01’ a non-permancw nature which prevents the injured person from performing substantially all of the 
inakrial ac tx  \ i h i ch  constitute such person’s usual and customary daily activities for not less than ninety 
(lay. during the om’ hundred eighty days immediately following the occurrence of the injury or 
iiiipairment. I’lainttffs also seek to recover econoniic loss greater than basic economic loss as defined in 
Insurance L. i\\ 5 102 (a) .  

Ikti-ridant Veiietia Miller now moves for summary judgment on the grounds that the plaintiffs 
(lid not sudain ;I “herious injury” as defined in Insurance Law tj 5102 (d). In support of her motion, she 
sub1 nits, aiiioiig other things, the unsworn police accident report; the summons and verified complaint 
dated October 27, 2004; the answer of defendant Littera dated January 5 ,  2005; the supplemental 
wninions ,II id aniencied t eriiied complaint dated June 27, 2005; defendant Miller’s answer dated 
October 3. 2 0 0 5 .  plaintiff,’ bill of particulars dated March 3 1, 2006; the deposition transcript of plaintiff 
Douglas Floreh; i h e  aftimied report dated November 28, 2006 of defendant’s examining orthopedic 
surgeon, An liur lbl Bernhang, M.D. (Dr. Bemhang), based on an examination of plaintiff Douglas 
Floi =s on VI)\ enibcr 17, 2‘006; the affirmed report dated August 29, 2006 of defendant’s examining 
radiologist Steven L Mendelsohn, M.D. (Dr. Mendelsohn) who reviewed the radiographs dated October 
20, .!003 of plaintiff Douglas Flores’ lumbar spine; the affirmed report dated September 6, 2006 of 
c-lcfendant‘s examining radiologist Stephen W. Lastig, M.D. (Dr. Lastig)who reviewed an MRI dated 
Deccrnber 8. 2003ofplaiiitiff Douglas Flores’ lumbar spine and an MRI dated December 4, 2003 of 
plaiiitiff Douglas F lores’ cervical spine; the unsworn reports of plaintiffs radiologist dated December 8, 
200 i and I)t.ccmbcr 9, 2003. respectively, on MRI’s of the cervical spine and lumbosacral spine of 
piailitiff Douglas Flores; the deposition transcript of plaintiff Rosa Aminta Flores; the affirmed report 
dated N o v a  tiher 38, 2006 of defendant’s examining orthopedic surgeon, Dr. Bernhang, based on an 
exanination o f  plaintiff Rosa Aminta Flores 01-1 November 17, 2006; the affirmed report dated 
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Yut ,-mber 2 1 2006 of‘ defendant’s examining neurologist, Richard A. Pearl, M.D. (Dr. Pearl), based on 
an c iamination 01‘plaintiff Rosa Aniinta Flores one day earlier; and the affirmed report dated September 
6, 2006 of dct’cndant’s examining radiologist Dr. Lastig who reviewed an MRI’s of plaintiff Rosa 
4mi n ta  Florcs ot’tlie cervical spine dated December 4, 2003, thoracic spine dated December 12, 2003, 
and of the lumbar \pine dated December 8, 2003. 

Insiiiance Law $ 5 I02 (d) defines “serious injury” as “a personal injury which results in death; 
dismemberment: tjlgnificailt disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
org;i i, menil-er. fimction or system; permanent consequential limitation of use of a body organ or member; 
significant 11 iiit;ition of uso of a body function or system; or a medically determined injury or impairment 
of‘ a lion-pcrinanent nature which prevents the injured person from performing substantially all of the 
mntt‘rial ,icts whic.li constitute such person’s usual and customary daily activities for not less than ninety 
days during the one hundred eighty days immediately following the occurrence of the injury or 
imps 1 mieni 

I11 c~rdci- tc) recover under the “pernianent loss of use” category, plaintiff must demonstrate a total 
loss of‘iise  of.^ body organ, member, function or system (Oberly v Bungs Ambulance Inc., 96 NY2d 295, 
727 W S 2 d  .ITS I200 I ]  ) To prove the extent or degree of physical limitation with respect to the 
“pennaneni c onsequential Iliinitation of use of a body organ or member” or “significant limitation of use of 
;I bocly function or system” categories, either objective evidence of the extent, percentage or degree of the 
Itniit,ition or I I ~  of‘range of motion and its duration based on a recent examination of the plaintiff must be 
provided 01 there must be CL sufficient description of the “qualitative nature” of plaintiffs limitations, with 
a n  olyective 7c1s1?1. correlating plaintiffs limitations to the normal function, purpose and use of the body 
part isce, T o i i w  v 4vis Rerrt A Car Systerns, Inc., 98 NY2d 345, 746 NYS2d 865 [2000]; Mejiu v DeRose, 
3 5  AD3d W-’, 87‘; YYS2cl 722 [2d Dept 20061). 

It IS t o r  the court to determine in the first instance whether a prima facie showing of “serious 
iiijury” Iias been tnade out (see, Tipping-Cesturi v Killieizrzy, 174 AD2d 663, 571 NYS2d 525 [2d Dept 
1 99 1 I ) .  The mi tta,l burden is on the defendant “to present evidence, in competent form, showing that the 
plaintiffhas n o  c:iu\e of action” (Rodriguez v Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [lst Dept 
19921). Once det2ndant has met the burden, plaintiff must then, by competent proof, establish a prima 
facie case that h ~ i c h  serious injury exists (Caddy v Eyler, 79 NY2d 955, 582 NYS2d 990 [1992]). Such 
proal.. in order to  be i n  a competent or admissible form, shall consist of affidavits or affirmations (Puguno 
v Kiri~gshn/y, 182 AD2d 268, 587 NYS2d 692 [2d Dept 19921). The proof must be viewed in a light most 
favoi able to the ii~~niiioving party, here, the plaintiff (Currzmarere v Villunovu, 166 AD2d 760, 562 
NYS2d 808 [ !d l k p t  19901). 

With I U ~ ~ X T  to plaintiff Douglas Flores, defendant’s examining orthopedist Dr. Bernhang 
indicated i n  111s affirmed report dated November 28,2006 that he reviewed plaintiffs emergency room 
recoi ds, reports dated Declaiber 2003 of MRI’s of plaintiffs lumbar spine and cervical spine, x-ray 
reports of plz~intlf‘f’s cervical spine and lumbar spine, and various other medical records. Dr. Bernhang 
noted plaintiil’b present complaints to be pain in the lower back with muscle cramps if plaintiff sat for 
too long and that plaintiff ilvoided heavy lifting. Upon examining plaintiff three years after the subject 
accident, Dr. Hemhang provided range of motion findings measured by goniometer as compared to the 
A\rerage Range o f  Ioint Motion (ARJM). Notably, his bilateral measurements concerning lateral flexion 
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of 41/45 slic L\ ed apparent limitations when compared to one another and his bilateral findings relating 
to active shciulder xbduction of 130/130, active shoulder flexion of 140/140 and internal rotation of 
60/60 were hclou the ARJM provided of 170, 158 and 70 respectively. Without a comparative 
quai itificaticiri ot those findings as to what is nonnal, it cannot be concluded that the ranges of motion in 
plaiiitiff s cervical spine and shoulders were normal, or that any limitations were mild, minor, or slight 
so to be considered inslignificant within the meaning of the no-fault statute (see, McLaughlin v Rizzo, 
38 A D3d h.56, 8.32 hYS2t-I 666 [2d Dept 20071). In addition, the standard of comparison used, ARJM, 
does not coiiipoi-1 u i th  the required comparison to the normal range of motion one would expect of a 
healthy peison 0 1  tlie same age, weight, and height (Set, Frey v Fedorciuc, 36 AD3d 587, 828 NYS2d 454 
I2d Ikp t  2007]: Powell v Alade, 3 1 AD3d 523, 8 I8 NYS2d 600 [2d Dept 20061; see also, Soiners v 
Macp/zersor,i, 40 .403d 742, 836 NYS2d 620 [2d Dept 20071). Also, Dr. Bernhang indicated that on the 
FAfIIR test iherc 1% as reported pain on the right side. Therefore, his conclusion that he found no 
object1 b e  orthopedic evidence of any residual of injuries and that whatever soft tissue injuries plaintiff 
may have wstainecl as a result of the subject accident have resolved without residual is unsupported by 
his f riding>. 

De12 nclant’s cxain iiiiiig radiologist Dr. Lastig and plaintiffs radiologist Dr. Sappan noted similar 
h c l i n g s  i n  thc MRI films they reviewed but Dr. Lastig attributed all significant findings to disc 
dessication : nd degenerative disc disease and noted that the straightening of plaintiffs cervical spine 
iiiigl ,t be dut. to niuscle spasm. Dr. Lastig opiiicd that there were no findings that were causally related 
to t l x  S U I J J ~ C I  xcident. However, Dr. Lastig’s findings were insufficient to satisfy defendant Miller’s 
burdm without adinissible proof that plaintiff had full range of motion and that he suffered from no 
disalnlities ( ~ C V ,  iMeefy v 4 C’s Truck Renting Co., Inc., 16 AD3d 26, 789 NYS2d 277 [2d Dept 20051). 
As iitdicated a b o ~  e. the affirnied report of defendant’s examining orthopedist did not show that plaintiff 
had iidE rang: of niotion aiid no disabilities. Thus, the proof submitted by defendant Miller failed to 
objel-tively demonstrate tli,it plaintiff Douglas Flores did not suffer a permanent consequential or 
significant Iiniitatiou of us(: of his cervical and lumbar spine as a result of the subject accident (see, Fudol 
v Sui‘livan, 38 AD3d 593, :33 1 NYS2d 504 [2d Dept 20071; Abraham v Bello, 29 AD3d 497, 816 NYS2d 
1 18 ‘3d  I k p t  2OOh]). 

Regarding plaintill‘ Rosa Aminta Flores, Dr. Bernhang’s affirmed report dated November 28, 
2006 had the a i i e  deficiencies as his report concerning her son. Initially in the report, Dr. Bernhang 
reviewed var ioiis records including reports of MRI’s of plaintiffs cervical spine, lumbosacral spine and 
thoracic spine performed in December 2003 and x-ray reports dated October 2003 of plaintiffs cervical 
spinc.. Iunihosacral spine and thoracic spine. Dr. Bernhang noted plaintiffs complaints as pain in the 
upper back vtith iiiotion aiid while moving objects; increasing pain in her lower back when lifting heavy 
ob.jec:ts and I-iendiiig, which pain radiated as a sharp pain from her lower back up to her neck; and 
increasing pain 1111 her- left shoulder with a small amount of motion at work. Dr. Bemhang recorded 
range ot’ motion measurements, measured by goniometer, as compared to ARJM. The majority of his 
findiiigs wen: below the ARJM for that category, such as, cervical flexion 30 (ARJM 38); cervical 
exteitsion 3 5  ( AfiJM 3 8 ) ;  lateral flexion 30/35 (ARJM 43); cervical rotation 55/35 (ARJM 45); active 
shoulder abductiiln 135/135 (ARJM 170); active shoulder forward flexion 135/135 (ARJM 158); and 
iiiteriial rotation 30 30 (ARJM 70). As discussed above, without a comparative quantification of those 
findings as to  hit is nornial, it cannot be concluded that the ranges of motion in plaintiffs cervical 
spinca and shouldc.rs were normal, or that any limitations were mild, minor, or slight so as to be 
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considered insignificant within the meaning of the no-fault statute (see, McLaughlin v Rizzo, supra). In 
addl tion. the standard of comparison used, ARJM, does not comport with the required comparison to the 
nornial rangt: o f  tnotion one would expect of a healthy person of the same age, weight, and height (see, 
Frqt v Fedovciuc, supm;  Powell v Alude, supvu; see also, Sorizers v Macpherson, supra). Dr. Bernhang 
d’io noted that plaintiff reported some tenderness on palpation of the left trapezius muscle; that plaintiff 
conialained o f  1o\v  back pain when getting up after touching her toes; and that during the FABER test 
she complained o f  pain in her left leg. Thus, his conclusion that he found no objective orthopedic 
wid(-nce of .my ieaidual of injuries and that whatever soft tissue injuries plaintiff may have sustained as 
:i resull of the subject accident have resolved without residual is unsupported by his findings. 

.” The a! f 11‘1 ncd report dated November 2 1, 2006 of defendant’s examining neurologist, Dr. Pearl, 
tndic ateci tha t  plain tiff Rosa Aniinta Flores’ range of motion measurements for her cervical spine and 
her 1 umbsr sprnc when compared to nonnal measurements were all normal. In conclusion, Dr. Pearl 
opt11 :d that plain1 itf had slustained a cervical and hirhosacral sprain; that the cervical sprain had 
resolved, a n d  that there were no objective findings to indicate neurological injury or disability. He 
addcd that li t :  deterred discussion of alleged left shoulder injuries to appropriate orthopedic consultants. 
Hou evcr, 111.. 1’c:irl did not address plaintiffs injuries of the thoracic spine as alleged in the bill of 
parti :ulars or provide range of motion measurements with respect to the thoracic spine (see, Hughes v 
Cui, 3 I AD311 3x5,  Y 18 NYS2d 538 [2d Dept 20061; see also, Ayach v Ghazal, 25 AD3d 742, 808 
NYS2d 750 [7d I k p t  200ti]). Thus, his findings did not remedy the deficiencies found in Dr. 
Hernhang‘s report and instead raised issues of fact. 

De cndani’s examining radiologist Dr. Lastig reviewed the MRI studies of plaintiff Rosa 
Aininta F1orci.s’ cervical, thoracic and lumbar spine and concluded in his affirmed report that there was 
evidcnce of tlcgcnerative disc disease with disc space narrowing and desiccation at the L5-Sl level and 
opined that there were no findings which were causally related to the subject accident. Nevertheless, 
Dr. I ,astis’s 11 tidings stancling alone could not satisfy defendant Miller’s burden without admissible 
proo-.that plaintiff Rosa Aniinta Flores had full range of motion and that she suffered from no 
disal-lilities (:xY, 1‘Meely v 4 G’s Trzcck Renting Co., I m . ,  16 AD3d 26, 789 NYS2d 277 [2d Dept 20051). 
The .iffirme.d repoi-ty of defendant’s examining orthopedist and neurologist failed to establish full range of 
motion and I I(: dt:;ai,ilitics. Therefore, the evidence submitted by defendant Miller failed to objectively 
demonstrate hat !)laintiff F.osa Aniinta Flores did not suffer a permanent consequential or significant 
1imit;ition of L I W  c.lf her cervical, thoracic and lumbar spine and left shoulder as a result of the subject 
accident ( s c p c j .  F d o l  1’ Sicllivart, S L I ~ I ’ L L ;  Abralzain v Bello, supra). 

Inaan~iich as defendant Miller failed to establish her prima facie entitlement to judgment as a matter 
of Ian hased on whcther plaintiffs sustained a serious injury, it is unnecessary to consider whether 
plaintiffs’ opimsitioii papers were sufficient to raise a triable issue of fact on that matter (see, Nembhard v 
Delatoouw. 1 CI AD3d 390, 79 1 NYS2d 144 [2d Dept 20051; McDowall v Abreu, 1 1 AD3d 590, 782 NYS2d 
866 12d Dept 20041 Cos& v 938 Trading Cory., 283 AD2d 538, 725 NYS2d 349 [2d Degt 20011). 

Detctidant Li ttera cross-moves for suniniary judgment dismissing the complaint as against her on 
tlic srounds that plaintiffs did not sustain a “serious injury” as defined in Insurance Law 0 5102 (d). 
Defendant L ttern‘s attoi-ney states in his affirmation that he adopts all arguments made by co-defendant 
Millt*r’s attorncy O I I  the motion. However, defendant Littera’s cross motion must be denied as 
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procedurally c lefmne for failure to submit a complete copy of the pleadings, that is, the complaint and 
the mswws of all ofthe defendants (see, CPLR 3212 [b]; Wider v Heller, 24 AD3d 433, 805 NYS2d 
130 [2d Dept 20051; Calfaglzeu v TDS Telecoiiz, 280 AD2d 991, 720 NYS2d 422 [4th Dept 20011; 
Matlzicsert v .Mead, I68 AD2d 736, 563 NYS2d 887 [3d Dept 19901). The pleadings submitted with 
anofher party'> iiiotion or cross motion cannot be incorporated by reference (see, CPLR 3212 [b]). In 
addition, III;LSITILICI' as defendant Littera relied on the same evidentiary submissions as defendant Miller, 
defendant Liftci-a also failed to make a prima facie showing that the plaintiffs did not sustain a serious 
iniuiy w i t h i i t  thc n m n i n g  of'Insurance Law 5 5 102 (d) as a result of the subject accident (see, Gerson v 
C.L.S. Trump., liic.? 37 AD3d 530, 829 NYS2d 688 [2d Dept 20071). 

Accoi-c!!!:yLrly. the instant motion and cross motion a 
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