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I poii ilic lo l lowing  I M ~ P ” I S  iiimbeicd 1 to 36 lead on this motion and cross motion for sunmaiy iudrment, Notice 
of b l o t i o n  Oiilcr I O  Chov  (“iuse and suppoiting papeis I - 13 , Notice of Cioss Motion and supportiilg papeis 14 - 21 , 

\ I I  ,neiing t i i d d l  it a i d  supportiiig papeis 22 - 33 , lieplying Affidavits and suppoitiiig papeis 34 -36 , Other -, (and 
; r f t r r f r z z n m s - r t m r r c ~ y )  I t  IS, 

OhI1EIIED that plaiiitif’f s motion for summary judgment 011 liability grounds is denied; and it is 
I i l i  111c1. 

06!1lEI?k~D that defendant’s ~iiotioii for suimiiary judgment dismissing the complaint on the 
goi l l id  t h 2  I plaiiili ff’ditl not sustain a “serious injury” as defined in Insuraiice Law 9 5102 (d) is granted. 

-1 his I S  ,111 action to recover damages for serious injuries allegedly sustained by plaintiff as a result 
hicle accident that occurred on Pulaski Road approximately one-quarter mile east of Bread 

an3 (’liecse Hollow Road i n  tlie Town of Sinitlitown, New York on February 28, 2005. The accident 
al Icgcdly 1i;ippt:ned \vheii tlie defendant drove his truck across the double yellow lines on Pulaski Road in 
a11 efrort to  
cicfcndaiit s :ruck struck the automobile operated by the plaintiff which was proceeding in the opposite 
laiic o f t r a ~ c l .  l’laintiff’now moves for summary judgment on liability grounds and defendant cross moves 
fi). stiiiiiiiai 4 1 tidgiiiciit disniissing the complaint on tlie ground that plaintiff did not sustain a “serious 
i i i i  iiry” 3 s  defiiietl 111 I~is~~~raiice Law $ 5 102 (d). 

I.I-I&C tlic slower moving vehicles in front of him. While attempting this maneuver, 

1 Liriiiii:: to the issues raised in the cross motion, Insurance Law 9 5 102 (d) defines “serious iiijury” 
a \  * ‘ a  pcrsoii~il iiilury wliicli results in  death; disnienibenneiit; significant disfigurement; a fracture; loss of 
;I I‘etus; j)~i-iiimie~it loss o f  use of a body organ, member, function or system; pelinanent consequential 
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Jim tation o i‘ use of a body organ or member; significant limitation of use of a body function or system; or 
;L mc:dically determined iiijury or iinpairnient of a non-permanent nature which prevents the injured 
person fron- peribrniing substantially all of the material acts which constitute such person’s usual and 
custoniar] tlaily activities for not less than ninety days during the one hundred eighty days immediately 
Collowing tlie occurrence of the injury or impairment.” 

In o -der I O  recover under the “permanent loss of use” category, plaintiff must demonstrate a total 
1 0 s  ol’usc of's hody organ, member, function or system (Oberly v Bangs Anzbulance IIZC., 96 NY2d 295, 
737 NYS2d 378 [2001 I). To prove the extent or degree of physical limitation with respect to the 
“pi-manent consequentia I limitation of use of a body organ or member” or a “significant limitation of use 
of 3 body function or system” categories, either a specific percentage of the loss of range of motion must 
be : scribed 01 there must be a sufficient description of the “qualitative nature” of plaintiffs limitations, 
with an ol>jcctivc basis, correlating plaintiffs liniitations to the nornial function, purpose and use of the 
body part ( ’Tourr v ,4vis ,Rent A Car Systenzs, hzc., 98 NY2d 345, 746 NYS2d 865 [2000]). A minor, 
mild or slight limitation of use is considered insignificant within the meaning of the statute (Licari u 
Elliott, 57 Nl’2d 230. 455 NYS2d 570 [ 19821). 

I t  is for thc court to determine in the first instance whether a prima facie showing of “serious 
i i i j i  ry.’ has k)eei~ made out (Tipping-Cestari v KiZhertizy, 174 AD2d 663, 571 NYS2d 525 [2d Dept 
19‘; 11).  Thc i n i i  i d  burden is on the defendant “to present evidence, in competent form, showing that the 
plaintiff has no Icause of action” (Rodriguez v GoZdstein, 182 AD2d 396, 582 NYS2d 395, 396 [Ist  Dept 
1 9c12] 1. Or~ce dd’eiidant has met tlie burden, plaintiff must then, by competent proof, establish a prima 
facie case th,il ~ ;uch  serious injury exists (Caddy v Eyler, 79 NY2d 955, 582 NYS2d 990 [ 19921). Such 
proof, i n  oider lo bc in a Competent or adniissible form, shall consist of affidavits or affirmations (Pugam 
v h’ingshui 1; 1 X3 AD2d 268, 587 NYS2d 692 [2d Dept 19921). The proof must be viewed in a light most 
fav xable to thc nonmoving party, here, the plaintiff (Camntarere v ViZZaizova, 166 AD2d 760, 562 
NJ’S1Zd 808 1 ?ti Ikp t  1 <W]). 

I n  support of the cross motion, defendants submit, inter alia, the pleadings; the plaintiffs verified 
bill o f  particulars: plaintiiff s St. Catherine of Sienna Medical Center Emergency Department records; the 
affirnied rcport of’ plainti f f  s no-fault examining orthopedist, Jay Nathan, M.D.; the affirmed report of 
def zndant‘c, other examining orthopedist, Craig B. Ordway, M.D.; the affirnied report of defendant’s 
examining r;t~hologist, Stephen W. Lastig, M.D.; and plaintiffs deposition testimony. Plaintiff claims, in 
hi \  bi I I  of’ partic~ulars, that  lie sustained a left shoulder separation; cervical, thoracic and lumbar disc 
lie] niatioii~. a IcA C-7 nerve root compression; hypertropliy/mild foraminal narrowing in the cervical 
spine, and in i ld  n~ultilevcl osteopathy in the lumbar spine. Plaintiff also claims that he was totally 
dis,ibled from 1:chruary 28, 2005 through to March 5, 2005, and that he has been partially disabled from 
F;ei)ruary 28 2005 through to the present time. Moreover, plaintiff claims that he sustained a permanent 
lo\ j of LSC.  % I  pmmncrit coiisequential Iiniitation, a significant limitation and a non-permanent injury. 

PIa iiitiff-s Lmerpency Department records froin St. Catherine of Siena Medical Center for the day 
of’ [he accidcnt cjhO\b that he did not report a loss of consciousness. The attending physician at the 
hoL,pi tal exaniined him and reported that his musculoskeletal system, gait and bacwspine were normal. 
‘Th: attending ph\fsician also noted that plaintiff demonstrated full strength and range of motion of the 
t:X1reiiiiticC1 slxci ficalil the upper extremities Plaintiffs neurological examination was also normal. 
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.4fL~- ;I final diagnosis ol’neck pain and a headache was made and plaintiff was discharged. 

In his rel)ort dated JUIY 18, 2005, Dr. Nathan states that he perfoimed a no-fault orthopedic 
CLI iiination of plaintiff on that date, and his findings include motor strength that was “5/5” bilaterally in 
all inL1sclc groups ct i t h  no atrophy; reflexes that were “2+” and equal bilaterally; a normal straight leg 
raising test; .I ncgatii c shoulder impingement test bilaterally; and a normal gait. He also found that there 
WI: a nortiiai/ full range of motion of tlie cewicalithoracolumbar spiiie with no paravertebral spasm, as 
~ ~ 1 1  as a iiornid ’full range of motion of the hips. hi addition, lie observed that there was a normal/full 
ran;;e of i i i o ~ i o i i  of the shoulders with no effusion bilaterally. Dr. Nathan opined that plaintiff had 

iiiicd sprains o f  the cervical and lumbar spine, but that he was able to perform tlie activities of his 
dally ll\rlng ?\ I t I lO l l t  restrlctlon. 

111 h i i  r q w r t  dated December 20, 2006, Dr. Ordway states that lie perfomied an independent 
o l i - ~ I ~ o p e d i c ~ i i ~ ~ i ~ - o I ~ ~ i c  examination of tlie plaintiff 011 that date, and his findings include an excellent range 
of inotioi: ot thc ceiirical spine, inid and lower back with no spasm in the paravertebral musculature; 
11‘1 K’s that \bere .‘ - 2“ and negative; a normal sensory exam; and negative test results for evocative 
forminal c losure imve root irritation. Dr. Ordway opined that plaintiff had a nonnal 
nr~liopedic, tieuro logic ex amination with no evidence of any post-traumatic neurologic deficits or 
de f o m  i ti ex s c ~ ~ n d  arl to the accident . 

I n  I I I \  ieport dated April 6, 2006, Dr. Lastig states that lie performed an independent radiological 
re\ icw of’~h,- MRI  studies o f  plaintiffs lumbar spine dated April 14, 2005, the x-ray studies of plaintiffs 
leli s l i o~ i ld t~~  daled 2/1arcIi 1,  2005, the x-ray studies of plaintiffs cervical spine dated February 28, 2005, 
antl the h.lFll studies ofplaintiff s cervical spine dated March 23, 2005. Dr. Lastig’s findings with respect 
to  ilie MKI studies of plaintiffs lumbar spine include mild hypertrophic changes within the lumbar facet 

icatiodsmooth annular bulging at various levels; aiid a paracentral disc herniation at T1 I-  
12 He o p i i i ~ ~ l  libat thesc studies showed multi-level degenerative disc disease which was most likely 
tillreluted t.) t h c  accident, as well as a Tl l-I2 disc herniation, the etiology of which could not be 
detcrniinccl. t h .  I,;istig’:, findings with respect to the x-ray studies of plaintiffs left shoulder include 
Iiy)el-trophi~- chaiiges in the acromioclavicular joint with bony spurring, but no evidence of an acute 
dislocation f-lc opined that these studies showed osteoarthritis of the acromioclavicular joint which was 
caiisally ~i~~rclarecl  to tlie accident. Dr. Lastig’s findings with respect to the x-ray studies of plaintiffs 
cc1 vical spiiic Include mild degenerative spondylosis which lie opined was unrelated to the accident. Dr. 
La-;tig:’s liiiclrngs N ith respect to the MRI studies of plaintiffs cervical spine include normal prevertebral 
so 1 t trssuz; ~ n l l d  spondylosis with anterior osteophyte formation; disc dessication with mild disc space 
iiiixowins: .ind disc protrusions at C3-4 as well as C6-7. He opined that these studies showed 
tlc!:eiierati + L‘ di>c disea 
x c  idelit. l ) r  I ast i2  also concluded that tlie eiiologj of the small cervical disc protrusions could not be 
dcrei-mined 011 thc hasis o f  this single image study. 

spondylosis which was long-standing in nature and which pre-existed the 

Plaiiiti 1 I’tcstilied t o  the effect that, at the tinie of‘the accident, he worked as an executive chef for 
A ~ m a i - 1 ~  on ‘I li.ill-time liasis fifty ho~trs per week. After tlie accident, he missed two days froin work. His 
responsibii I I I C S  ~1 that time included feeding staff/students, designing menus and coordinating special 
01 mts at <i local university campus. I n  January 2006, lie switched to another employer because he wanted 
;I iiioi-e atjiiiinistr;~tive role aiid because he needed to remove himself from kitchen duties. He also 
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adinitted, hcn  ever- that thc transfer was “mutual” and that his salary increased three percent subsequent to 
his 1raiislL‘r I4 c sropped medical treatment about four months after the accident because his no-fault 
beiiefi ts W E  rc teriiiinated and because additional treatment would have been at his own expense. Plaintiff 
fiir[hel- test fietf thal he iio longer plays softball or skies and that he has difficulty exercising, as a result of 
liis iiijurios 

By heir  submissions, defcndants made a prima facie showing that plaintiff did not sustain a 
SCI-IOLIS in l i i rb  ( ~ w ,  Cl’right I’ Peraltu, 26 AD3d 489, 809 NYS2d 465 [2d Dept 20061; Farozes v Kamrarz, 
22 AD3d 458, SO2 nJYS2d 706 )2d Dept 20051; Teoduro v Corzway Traizsp. Serv., 19 AD3d 479,798 
N\ S2d 460 1 %  Dcpt 30051; ZUzan v Harizid, 19 AD3d 460, 798 NYS2d 444 [2d Dept 20051). Plaintiffs 
Iio5pital ieroids h i -  the day of the accident show that he demoiistrated full strength and range of motion of 
ti12 extrem ties and that liis bacldspine was normal. Dr. Nathan found, upon an exaniination perfonned 
apl Irowma cly iive moiiths after the accident, that plaintiff had a noimal/full range of motion of the 
cei i ic.al/ t i i~~iac~~l~iii ibar spiiie with no paravertebral spasm, as well as a normal/full range of motion of the 
1iil.s. He aiso olbsei-vccl that there was a nomial/fill range of motion of the shoulders with no effusion 
hil,tterallv Siniils-ly. D1-. Ordway found, upon a recent examination, that plaintiff had an excellent range 
of motioii 0 1  tlic cervical spine, mid and lower back with no spasm in the paravertebral musculature. 
A~lditioiiclll\, dcfcndant’s examining radiologist opined that there were preexisting degenerative changes 
to !)lainti ff‘s Ictt Slioiildcr, cervical spine, and lumbar spiiie which were unrelated to trauma (see, 
Po,wiizeIIs v P ~ w : .  4 NY3d 566, 797 NYS2d 380 [2005]). Defendant’s remaining evidence, including 
pl;tintifT‘s ~Icpusitioii tcstiiiiony, also supports a finding that he did not sustain a serious injury. As 
de~ki idmll  I J X  met his burden as to all categories of serious injury alleged, the Court turns to plaintiffs 

04 i, 774 hJ.S:d 611 [?(I Dept 30041). 
Fraircliiiii iv Palrizieri, 1 NY3d 536, 775 NYS2d 232 [2003]; Dongelewic v Marcus, 6 AD3d 

111 opposition to t hc cross motion, plaintiff submits, among other things, the two affirmed reports 
o f  plaintiff-,, trcating radiologist, Alvand Hassaiikhani, M.D. In his report dated March 23, 2005, Dr. 
Hassanlthaiii st‘itt’s that lie perfomied MRI studies of plaintiffs cervical spine on that date, and his 
fin~Sings i i i c  t &t mild disc protrusion at C3-4 and endplate hypertrophy resulting in mild foraminal 
i i i l i  rowing; J mi Id disc hulSe at C5-6 with no root compression or canal stenosis; and a disc herniation at 
(’(1-7 i-esuli in2 111 mild deformity of the ventral subarachnoid space. He opined that these studied showed, 
1nt::r ,111a. fai’ct h!pertrophy and degenerative disc disease in addition to a disc protrusion, a mild bulge 
aii(1 ;L hcrniatirrii. I n  his report dated April 15, 2005, Dr. Hassaiikhani states that he performed MRI 
studies ofpluiirdf‘s 1Limbar spine on that date, and his findings include normal height/alignment of the 
vci lehral bodies, mild disc desiccation and degenerative changes of the L5-S 1 intervertebral discs; small 
d i 4 c  Iieriii‘itinirs ;it I‘1 1 - I2 and L5-S 1;  and no root compression or canal stenosis. He opined that these 
studies s l ~  I\ ecil ivm small disc herniations without evidence of root compression as well as mild, multi- 
1 e\ c I Iicct In st eoa rt 11ropa thy 

Plaiiit i t f has pro\ ided insufficient medical proof to raise an issue of fact that he sustained a serious 
i n l i i q  iindt:i rht. iio-fault law (sce, AZi v Mirsr’ialz, 41 AD3d 748, - NYS2d - [2d Dept 20071; Picott v 
Lcivis, 20 \D.;cl 3 1 0 ,  809 NYS2d 541 [2d Dept 20061; Patoiz v Weltmaiz, 23 AD3d 895, 804 NYS2d 129 
[ 3( Dept 2005 1 ) .  At the outset, plaintiff has failed to present any admissible medical proof that was 
(.oiitciiipoI.aiieo tis wi th  die accident sliowing any initial range of motion restrictions for the affected body 
pal t s  (sc(’. Rariiirc;. v Parcichc, 3 1 AD3d 41 5 ,  8 18 NYS2d 238 [2d Dept 20061; Yeuizg v Rojas, 18 AD3d 
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80 7 ,  700 Ni’S2cl 00 1 I Ld Dept 2005]), or any objective medical evidence based upon a recent 
xaiiiinatioii \ eri fying his subjective complaints of limitation of movement (see, Tudisco v James, 28 
4D i d  530.  S 13 VYS2d I S 2  [2d Dept 20061). While a disc herniation may constitute a serious injury, the 
cci\vcal and Iunilxir MRL reports of DI-. Hassankhani are not probative for the purposes of demonstrating a 
scrj 311s inlim bccause they contain no opinion as to causation (see, Collirzs v Stone, 8 AD3d 321, 778 
21’52d 70 ‘2t l  I k p t  2004]), and do not establish the extent or duration of any physical limitations 
r-est,lting li-om tlie alleged disc injuries (see, Yakitbov v CG Tram Cory., 30 AD3d 509, 817 NYS2d 353 
1 3 1  Dcpt 2OOOJ ). 4dditionally, plaintiff has failed to present any objective medical evidence addressing 
tlie pre-exis ti112 dc.generative condition of his cervical and luinbai- spine as diagnosed by defendant’s 
examining xliologist as well his own treating radiologist (see, KizolZ v Seafood Express, 5 NY3d 817, 
SO; N Y S M  25 [3005]:  GomzeZ v Epsteiiz, 29 AD3d 950, 818 NYS2d 101 [2d Dept, 20061; FZores v 
Leclie, 27 i t l ) ? c l  220, 81 0 NYS2d 464 [ 1 ’‘ Dept 20061). In any event, plaintiff has not proffered any 
c~plana t io i -  1,’ 1 4 ~ 1 4 ’  of objective medical proof for the cessation of the medical treatment to his spine 
approxiniatcl~ t ~ h o  years ago (sce, Teocloru v Coiiway Tramp. Serv., 19 AD3d 479, 798 NYS2d 466 [2d 
C)cl)t 20051: I idI+ v Builders for the FLZIIZ~~JI Youth, Diocese of Brookljiz, Iillzc., 18 AD3d 741, 79.5 
VJ S2d 7 1 L! 12d L k p t  20051). 

Plairitif’t‘dso lailed to proffer any competent medical evidence that he was unable to perforni 
sulxtantiall~~ a11 of his daily activities for not less than 90 of the first 180 days subsequent to the accident 
( S ~ S ~ J ,  ikfel.Cr1do 1 1  Gurbuc;:, 16 AD3d 631, 792 NYS2d 519 [2d Dept 20051; Omar v Goodmaiz, 295 AD2d 
4 1 .’. 743 X j  S21-1 508 [2cl Dept 20021; Barbarzilo v Allery, 271 AD2d 897, 707 NYS2d 268 [3d Dept 
20(  101 ). Lt‘ iilc plaintiff testified that he no longer plays certain sports and that he has difficulty exercising, 
he did not : , i i t ) i n i t  ai1 affilJavit detailing the particulars of same (see, Jean-Meliu, Berbec, 215 AD2d 440, 

Y\r‘S2(! 271. [ Z d  Dept 1995]), and the record otherwise lacks objective proof of any substantial 
C L I I  tailmen1 o f  his activities within the relevant time period after the accident (see, McNeil v Dixoiz, 9 
AJ‘i3d 481, -SO YJ’S2d 035 [2d Dept 20041). In any event, plaintiff admitted that he onlyinissed two 
da! s li-on1 his cniploynient due to his iiijurjes, and that he continued to work at his usual occupation on a 
full-timc basis ( A (  e,  LalLi v Taitzasi, 266 AD2d 266, 698 NYS2d 276 [2d Dept 19991). Moreover, since 
tlic -e I S  no t‘\ it1i:nce in tl-ic record demonstrating that plaintiffs alleged economic loss exceeded the 
startitory aiiiocii~~t of.basit: economic loss, his claim in this regard must be dismissed (see, CPLR 3212 [b]; 
JN, M ’ ’ ~ t @ ~ d  r 1~ooluhos, 5 AD3d 475, 772 NYS2d 566 [2d Dept 20041; Rulisoiz v Zarzella, 119 AD2d 
c l C . ‘  SO1 N J  S7d 187 [3d Dept 19861). 

A~.c~rrdinigl~~,  defendant's motion for summary judgment disniissing the complaint on the ground 
t h a ;  plainti (’i‘dicl no t  sustain a “serious injury” as defined in Insurance Law 5 5102 (d) is granted and the 
coi~iiplaili~ . E. dismissed. [n light of the above detemiination, plaintiffs motion for summary judgment on 
I : , . l . . ’ l ~ , -  
i i c i i r i i i t y ’  p-oiiild:; is cft.niCd as academic. 

X FINAL 1)ISPOSITION - NON-F(k,&f DISPOSITION 
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