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Mot. Seq. # 008 - MotD 
009 - MD 
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_ _  - - _ _ _ _  _ _  X EWALL & EWALL 
M ILCOL 'VI ( SARGEVJT, Attorneys for Plaintiff 

946 Park Avenue 
Plaintiff, Huntington, New York 1 1743 

- apinst  - 

KL EIN br IL'EKSOLL. INC., PINEWOOD 
ES I'ATES PARTNERS, LLC and PINEWOOD 
I S  7'ATES M.i\N,4GEMENT, LLC., 

: 

l'hird-Party Plaintiffs, : 

- against - 

BURNS, RUSSO, TAMIGI & REARDON, LLP 
Attys for Defts/3rd Party Pltf Pinewood 
390 Old Country Road 
Garden City, New York 11 530 

PICCIANO & SCAHILL, P.C. 
Attorneys for Defendant Klein & Eversoll, Inc. 
900 Merchants Concourse, Suite 3 10 
Westbury, New York 1 1590 

COZEN O'CONNOR 
Attys for 3'd Party Deft Hanging Room Only, Inc. 
45 Broadway, 16"' Floor 
New York, New York 10006 

H 4NC;lhCi ROOM ONI,Y INC., d/b/a 
A2'THON'r"S ('1 JSTOhl CLOSETS and ALL 
IS1 A U D  ('1 17ANING CORP., 

MILBER MAKRIS PLOUSADIS & SEIDEN 
Attys for 3'd Party Deft All Island Cleaning Corp. 
1000 Woodbury Road, Suite 402 
Woodbury, New York 11797 

Third-Party Defendants. 
X _ _ _  ___-_.- ... . .. --__.-_--______-____--_----------------- 
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ORDERED that the motion ($008) by defendantshhird-party plaintiffs Pinewood Estates 
P~trtnei-s. L , I  C and Pinewood Estates Management, LLC, for an order pursuant to CPLR 3212 granting 
them s~itiii1:ar~ judgniei-it dismissing plaintiffs complaint and any counterclaims against them, and 
siiiiiniary judgrnent over and against the third-party defendants, is granted to the extent that the 
ICO nplamt I \  di:jmissed as to Pinewood Estates Management, LLC, and that plaintiffs Labor Law S;(j 
21 )I, 240( 1 ) *  23 I -a. and coninion-law negligence causes of action are dismissed as to Pinewood Estates 
Pa-hers .  1 I C ,  a i d  is otherwise denied; and it is further 

ORDERED that the motion (#009) by third-party defendant All Island Cleaning Corp. for an 
order pursirant to CPLR 321 2 granting it summary judgment dismissing the third-party complaint, is 
denied, a n 1  i t  1‘; fiii-ther 

Ok‘l>EXED that the cross motion ($01 0) by plaintiff for leave to serve a supplemental bill of 
pailiciila:s, I S  granted to the extent that plaintiff may serve a supplemental bill of particulars adding the 
;illl:gcd \ icIILtlion o r  12 NYCRR 5 23-1.7(d) and (e)( I ) ,  and 5 23-2.7(e), and is otherwise denied, and it is 
t-Lil ther 

ORDERED that these motions are consolidated for the purpose of this determination. 

PI311 i r  i i  i‘commenced this action to recover damages, pursuant to Labor Law §§  200, 240( l), 241 - 
a, .tiid 241 I ( I ) ,  mcl for common-law negligence, for injuries he suffered in a slip and fall accident at 
delkndatit’s rcsidisntial development. Plaintiff was employed by Anthony’s Custom Closets (hereafter 
,4nthony s ). a suhcontraiztor hired by the general contractor, Klein & Eversoll (hereafter Klein), 
en iployed l;; the ;m>pe;ty owner, Pi::ewood Estates Partners, LLC (hereafter Pinewood). Klein also 
h i i  :d ,411 1:;lantl C’leaiiiiig c‘orp. (hereafter All Island) to supply laborers and equipment for keeping the 
sit(: clean. , ‘ i l l  Island’s contract provided a schedule of cleaning for the units to coincide with the 
c~ornpletioii i>f 1 ai-ious phases of construction, and provided that it would have on-site personnel to 
n i c  nitor and direct its worl<. There is also evidence that Klein expressed continued complaints about 
tiei)ris a n d  ti asli t o  411 Island and that Klein had concerns that All Island was unable to handle the 
volmic ofdcbi-11s at such a large development. 

P!aintifi‘testified at his deposition that he had been working at the new residential construction 
sift’ for a fc\\ months. There were many trades present and there were various kinds of building debris 
; tncl  litter p x e i i t  i n  and around the buildings. It was his job to install shower enclosures and balliroom 
;tc( essorie:, 111 t he  units. On the day of his accident he was installing a shower enclosure in a second 
110 3r unit .  I I C  I lad gone up and down this particular stairway a few times that day and it was strewn with 
1riri;h- i~icl~idiiig paper coffee cups, pieces of plastic and electric wires, as well as a piece of cardboard. 
Oii his t1iii-J trip d ~ w ; i ,  2s hc cairicd a header he needed to replace, he stepped ofi the piece of cardboard 
and slipped m d  fcll down the stairs, sustaining the injures complained of herein. As he fell, he 
atttwiptetl i o  rc;icIi out and stop his fall but there were no handrails to assist him. 

Iiitti:ill!, the C’owt notes that there is no view of the evidence which would bring the accident 
tiikdei the yr~,tec-tioii of L.abor Law $t j  240( 1)  or 241-a, and plaintiff has not opposed dismissal of those 
cl;riiiis. 17icrefi)rc plaintiff’s Labor Law 5 5  240(1) and 241-a claims are dismissed. 
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Labor I ;iw $ 241 (6) requires owners and general contractors to “provide reasonable and adequate 
pi~~tectioii and safety” fc)r workers and to comply with the specific safety rules and regulations 
proni~ilgated by the Co~nmissioner of the Department of Labor. It creates a duty that is nondelegable and 
;in omnei CI’ gellei-al con tractor who breaches that duty may be held liable in damages regardless of 
whcther e11 her had actually exercised supervision or control over the work (Ross v Curtis-Palmer 
Hydro-Elm. Co.. 81 NY2d 494, 601 NYS2d 49 [ 19931; Long v Forest-Felzlhaber, 55 NY2d 154, 448 
NF‘S2d 1-72 [ 10821; AIILw v Cloutier Constr. Corp., 44 NY2d 290, 405 NYS2d 630 [1978]). Therefore, 
a plaintiff l ~ h o  ;asserts a viable claini under tj 241(6) wherein the rule or regulation alleged to have been 
txeached 1 s  ‘1 “specific positive command” and not merely “general safety standards” need not show that 
deindants cxci-used supervision or control over the work site or had actual or constructive notice in 
orcer to esrahl~sh a riglit ofrecovery (Rizzuto vL.A. Wenger Contr. Co., 91 NY2d 343, 670 NYS2d 816 
[ 1 ( 081: Res\ 17 Curt i s -Pdmr Hydro-Elm. Co., supra). 

Tlic ‘ourt IS troubled by the fact that plaintiff failed to state which sections of the Industrial Code 
\vc‘ -e violatcd 13;~ defendants until his instant cross motion for leave to serve a supplemental bill of 
pal ticulais, .1nd after filing of his note of issue. Nevertheless, in the absence of unfair surprise or 
prcjudice to def‘cndants (Ellis vJ.M.G., Inc., 31 AD3d 1220, 1121, 818 NYS2d 724 [2006]; Walker v 
Mctro-~’Vortli C‘onrrttrrtrr R.R., 1 I AD3d 339, 783 NYS2d 362 [2004]), leave is granted, as limited 
I-bel >\\ 

Pla 11tif2“s proposed supplemental bill of particulars asserts that defendants violated the Industrial 
(’ode at 12. NL’c‘KR 5 23- 1.7(d), entitled “Slipping hazards,” which provides: 

f3::ploye:s shal! not suffer or pennit any employee to use a floor, 
p~ssagcu ay, walkway, scaffold, platform or other elevated working 
.;llrface which is in a slippery condition. Ice, snow, water, grease and any 
g\~tl-icr foreign substance which may cause slippery footing shall be 
1 cmovcd, sanded or covered to provide safe footing. 

I t  also a~.;sei-ts a violation of 12 NYCE2R fj 23-1.7(e), entitled “Tripping and other hazards,” which 
pl-o\,ides: 

I 1 I Passa>geways. All passageways shall be kept free from accumulations 
of  1;lirt and debris and from any other obstructions or conditions which 
cotild cause tripping. Sharp projections which could cut or puncture any 
pel son shall be removed or covered. 

i 1 j ‘?JGikiiig areas. The parts of floors, platforms and similar areas where 
persoiis work or pass shall be kept free from accumulations of dirt and 
clebris and from scattered tools and materials and from sharp projections 
insofar as may be consistent with the work being performed. 

1V111lc. tlic jtalrway is not a “working area” for the purposes of 4 23-1.7(e)(2), it is a 
“pxsage\L a)  ‘ ’ for the purposes of 5 23-1.7(d) and (e)( 1). Further, the debris which plaintiff alleges 
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caiised his ldl was not an integral part of the work and, since plaintiff alleges that he attempted to stop 
hi f i l l  but thei-c. were no handrails to help him, 4 23-2.7 (e) is also, at least arguably, applicable (Smith v 
,‘Mc*Clicr C’urp.. 38 AD3d 322, 831 NYS2d 41 3 [2007]; Brown v Brause Plaza, 19 AD3d 626, 798 
YYS3d 501 130051; Maza v UiiiversifyAve. Dev. Corp., 13 AD3d 65, 786 NYS2d 149 [2004]; 
Kaiiarvogcd v Tups Appliance CitjJ, 271 AD2d 409, 705 NYS2d 644, lv dismissed 95 NY2d 902 
[ 2(  )no] ). 

Thc (‘ourt of Appeals has held that a violation of the Industrial Code, while not conclusive as to 
thc question o f  ncgligeii~;e, would constitute some evidence of negligence and thereby reserve, for 
resoliltion ‘)v a iurj, the issue of whether the operation or conduct at the work site was reasonable and 
adcquate under rhe pai-ti(xlar circumstances (Rizzuto v L. A.  Weizger Contr. Co., supra; Herman v St. 
.Ju/zii’s Epi;scopni Husp.. 242 AD2d 316, 678 NYS2d 635 [ 19971). Plaintiff must still establish that the 
Co3e was 1 nolaled and that this violation was a proximate cause of his injuries (Blaizd v Manoclzerian, 
00 NY2d 352, -197 YYS7d 880 [ 19851; Sprague v Pecklzam Materials Corp., 240 AD2d 392, 658 
N J  S2d 07 [ 1 W7]), subjcct to defendants’ claims of plaintiffs comparative negligence (Drago v New 
Ym.k City ’Tr. - 4 I d 1 . ,  22;’ AD2d 372, 642 NYS2d 83 [1996]). Therefore, so much ofplaintiff s cross 
inotion u h ~ c h  seeks leave to serve a supplemental bill ofparticulars is granted to the extent that the 
suyplenicn a1 bill ofparticulars niay add an alleged violation of 12 NYCRR 5 23-1.7(d) and (e)(l) and 5 
21-2.7(e) md I S  otheiwise denied. So much of defendants’ motion which seeks to dismiss plaintiffs 
l,al)or Lan b 2-1.; (6 I cause of action is correspondingly denied. 

Thc ~~-otec.tion piovided by Labor Law 5 200 codifies the common-law duty of an owner or 
geiierd cor tractoi to provide employees with a safe place to work (Jock v Fieiz, 80 NY2d 965, 590 
NJ’S2d 878 ~ 1 O T ]  ) .  It applies to owners, contractors, or their agents (Russiiz v Louis N. Picciaizo & 
Smr, . v i ( j 3 / ~ t )  wlio  exerciscd control or supervision over the work and either created an allegedly 
dangerous c:ondi~ion or had actual or constructive notice of it (Lombardi v Stout, 80 NY2d 290, 590 
N’1 S2d 55  [ 1 0 0 2 ] ,  Yoizg Ju Kim vHerbert Cuizstr. Co., 275 AD2d 709, 713 NYS2d 190 [2000]). Here, 
plaintiff all .yes that the work site itselfwas negligently maintained in that debris discarded by the 
var OLIS subconti-actors was permitted to accumulate on the stairs (see generally, Pickering v Lelzrer, 
il4cI~uvcrn, Rovis, Iiic., :I5 AD3d 677, 81 1 NYS2d 696 [2006]). The Pinewood defendants established 
t l ~ n l  they had no notice of, or control over, the alleged condition and plaintiff did not refute this with 
crediblc e\ ideiicc to the contrary. Accordingly, plaintiffs Labor Law 5 200 and common-law 
negligence .“iuws o f  action are dismissed against the Pinewood defendants. 

FLirtlicr. defendant Pinewood Estates Management, LLC, established that it was created by the 
property O U J I I C ~ ,  1’1 newood Estates Partners, LLC, to manage the residential development and that it had 
!io t)wnership iniei-est i n  the property, and plaintiff did not refute this with any evidence to the contrary. 
Acc<jrdiiiSl:, . 1 

. .  
coii;)>laii2t is dismissed as to Pinewood Estates Management, LLC, in its entirety. 

I’iiiem o c w  .dso seeks suniniary judgment on its third-party claims for indemnification against 
plaintiff‘s t: n p l o y r ,  Anthony’s, and the cleaning subcontractor, All Island. As a general rule, an owner 
hclc vicariously liable ror a plaintiffs injuries pursuant to Labor Law 5 241(6) is entitled to full 
mi m o n - 1 a ~  intI~iiiiiific;~tioii from the “actor who caused the accident” (Chapel v Mitclzell, 84 NY2d 
34<, 618 h”r’S2li 026 [ 10041; Rivera v D’AIessaizdro, 248 AD2d 522, 669 NYS2d 877 [1998]; Werner v 
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E m t  Meaiiow IJnioii Free School Dist., 245 AD2d 367, 667 NYS2d 386 [ 19971). However, pursuant to 
tlic aineiidmcni to Workers’ Compeiisation Law 5 1 1 , the Omnibus Worker’s Compensation Refonn Act 
( 1  l c>0O,  c. 035, $2), plaintiffs employer is exempt from claims for contribution or indemnity in the 
absencc ol‘;>laiiitiffs “grave injury” (see also, Majewski v Broadalbiii-Pertlz Ceiztr. School Dist., 91 
hY2d 5’7. (777 NYS2cl 966 [ 19981) unless there is a specific contractual obligation for such. Here, 
tlici’e does not ‘ippeai- to be a dispute that plaintiff did not suffer a grave injury. Therefore, any claims for 
indemni tication against Anthony’s will depend on its contractual obligation (Martelle v City of New 
Park, 31 41~3~1 400. 81 ’ NYS2d 504 [2006]). 

Antiion5‘’s contract with Klein provides, at paragraph13, that Anthony’s acknowledges and 
agl-ees that I>reve:ition of accidents to workers is its responsibility, that it will comply with safety 
siandards a id  directives of the builder, and that i t  will indemnify and hold harmless the owner from any 
m ~ j  all clariiis which thr. owner inay suffer or incur due to Anthony’s “failure to comply with the 
fol egoing. ’ At paragraph 15 Anthony ackiiowledges its responsibility for safety and agrees to 
indemnity and hc)ld liarinless the owner against all claims and expenses resulting from “any act of any 
cn ployec’ L)r I 4nthoiiy] or any injury or damage “caused by unsafe or negligent act or occurrence 
rt‘s iilting I‘mi Ihc [ Antl-iony’s] work.” Therefore, the obligation to indemnify is dependant upon a 
finding tha t  Aiithony’s was actively negligent by not complyng with a safety directive or that plaintiffs 
OM n actiolis 11 c‘rc a proximate cause of his accident’ (Robiizsoii v City of New York, 8 Misc3d 1012(A), 
,301 hT\i’S2cI 7s 1 2005-i. u f j f  22 AD3d 293, 802 NYS2d 48 [2005]; Rodrigues v N&S Bldg. Contrs., 5 
hY73d 117, 4.3 ;. SO5 NYS2d 299 [2005]).  Such determinations cannot be made here on summaiy 
lutlgnieiit \cc-oi dingly. suinniary judgment on Pinewood’s claim for contractual indemnification over 
, u i d  ayiiisi -2n1hony’s is denied. 

4 s LO 1’1 ncwood’s claims for common-law and contractual indemnification over and against All 
Is1 ind, such cI;~ims must await the jury’s resolution of whether Pinewood is vicariously liable pursuant 
ro Lahor Law C 23 1 ( O ) ,  whether All Island was negligent in the performance of its work and whether 

cnct: \vas a proximate cause of plaintiffs accident (Nelsoiz v Clzelsea GCA Realty, 18 AD3d 
J’S23 036 [2005]), and also whether the coiitract between All Island and Klein contained the 

di5pirted p tges I& hich provided for indemnification. None of these issues can resolved herein. 
4ccordingl~, , siinimary judgment on Pinewood’s third-party claim for common-law and contractual 
ri?tieninilic,irioii ober a i d  against All Island is denied, and All Island’s motion to dismiss the third-party 

/.I-- 7 
/’ coinplaint ay i i s r  i t  is also denied. /’ 

J.S.C. 
I 

__.__ FINAL DISPOSITION ,/ X ,/NON-FINAL DISPOSITION 

I hi.ic I \  ,oiiflicting testimony fiom plaintiffs employer that plaintiff was not expected to clean up after I 

o t h  I o i i ~ i x % u ~  arid t h a t  plaintiff would be expected to clear (enough) trash on the steps to p e m t  safe passage. 
I he q i t v - t i h t i t ) i i  that plaintiff slipped on caidboaid from his own materials is without support 

[* 5 ]


