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I. r p O ~ i  tlii, ti)llowing papers numbered 1 t o  23 lead on this motion for suinniary iudignent ; Notice of Motioid Order 
to 5110 vv C ‘;itisc : , i d  supporting pipers ; Notice of Cross Motion and supporting papers -; Answering Affidavits and 
siippoi ting papci-:- i I -. 20 . lieplying Affidavits and supporting papers 21 - 23 ; Other -; (v 
~ t - , m r t o m s r m d i w ~ m )  it is, 

1 - 10 

ORDERED that defendant’s motion for suinniary judgment dismissing the coinplaint on the 
gi-ouiid that p1;iintr  ffs did not sustain a “serious iiijuiy” as defined in Insurance Law 
aiid tile conipl,iint 15 dismissed. 

5102 (d) is granted 

I‘liis I .ti1 ;ic~ioii to recover damages for serious injuries allegedly sustained by plaintiff as a result 
a1‘a iiiotor 1 cliiclc azcideiit that occim-ed on South Entrance Drive at the intersection of Stony Brook 
R o ~ d  Villagt ol.Slt~liiy Brook, Town of Brookhaven, New York on September 24, 2002. The accident 
L~llegctll>~ occi I I  I-ecl wlieii tlie vehicle owned and operated by defendant rear-ended the vehicle operated by 
tlie plaiiitifl Ikfcndant now moves for summary judgment dismissing the complaint on the ground that 
plainiif’i‘did 1101 sustain J “serious iiijury” as defined in Insurance Law 5 5102 (d). 

IiisurLii;w 1 an \\ 5 IO2 (d) clefiiies “serious injury” as “a personal injury wliicli results in death; 
ciismc mbermciit. bignificant disfiguremciit; a fracture; loss of a fetus; permanent loss of use of a body 
oigm, iiienibt:i. fimc%on 01 system; peiiiianent consequential limitation of use of a body organ or 
menillel-: siyii i icmt limitation of use o f a  body ftinction or system; or a medically determined injury or 
inipai niient o I. A non-pemianent nature which prevents the injured person from performing substantially 
d11 ol’thc iii;ttci i a l  acts mhich constitute such person’s usual and customary daily activities for not less than 
iiiiiei\,’ dajs  d i r  i n y  tlic onc hundred eighty days ininiediately following the occurrence of the injury or 
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1 nip, I1 ! - I l l  en I .  ’ 

In or.lci- tc, I cco\ el under tlie “permanent loss of use’’ category, plaintiff must demonstrate a total 
l oss  of‘ use o[.‘t hociy organ. member, function or system (Oberly v Bangs Ambulance Inc., 96 NY2d 295, 
727 NYS2J 37s ~ 3001]). To prove the extent or degree of physical limitation with respect to the 
“per iianent .wnsquential limitation o r  use of a body organ or member” or a “significant limitation of use 
of ;i body fiiiiiiioii ar system” categories, either a specific percentage of the loss of range of motion must 
hc  ;im-i bccl (Y tlicn. niiist bc a sufficient description ol’the “qualitative nature” of plaintiffs limitations, 
~i it11 ai obie:r I \  c‘ basis, correlating plaintiffs liinitations to the normal function, purpose and use of the 
hnd! part (7‘o irw 1 1  Avis Rent A Car Systenzs, I m . ,  98 NY2d 345, 746 NYS2d 865 [2000]). A minor, 
m i l c l  o i  sligl-1 IiiiiitLitioii o f  iisc is considered insignificant within the meaning of the statute (Licari v 
Elliott, 57 N J  .?(j ?: ( I ,  3 5 5  NYS2d 570 [1982]). 

It IS l t i r  llic coun to  determine in the first instance whether a prima facie showing of “serious 
in_iiiiy” has keen 131~1dz out (Tipping-Cestari v Kilhenny, 174 AD2d 663, 571 NYS2d 525 [2d Dept 
I99 1 ). ’T’lie i i i i l i d  burdcii is on tlie defendant “to present evidence, in competent form, showing that the 

p l C u i  t i f f  has no c;iiisc of action” (Rodriguez v Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [l” Dept 
199; 1 ) .  Oiicc (icl>iidant has inct the burden, plaintiff must tlieii, by competent proof, establish a prima 
tLtciL casc th it $iicIi  scrioiis injury exists (Caddy v Eyler, 79 NY2d 955, 582 NYS2d 990 [ 19921). Such 
proo t. i n  oi-del t o  hc in ;I competent or admissible fomi, shall consist of affidavits or affirmations (Pagaizo 
v K i / i g s h r y ,  I 8.2 A1Ud 268, 587 NYS2d 692 [3d Dept 19921). The proof must be viewed in a light most 
la\ o -able tc~  tic iioiiiiio\ ing party, here, the plaintiff (Cmznzarere v Villanova, 166 AD2d 760, 562 
NYS2d 80s [ ;1.1 I k p t  1 WO]) 

111 siiLq)orl cilf his motion, defendant submits, inter alia, the pleadings; plaintiffs bill of particulars; 
the iiiiaffirni .xi report of plaintiff‘s treating neuroradiologist, Patricia Roche, M.D.; the unaffmied report 
o f  plaintiff’s treating osteopath, Gerald Kelly, M.D.; the affiiined report of defendant’s exanlining 
radicllogist Slieldon P. Felt, M.D.; and the affinned report of defendant’s examining orthopedist, Arthur 
M Pei-i ihm~:,  M I) 
hcrn ated cei \ ica I GISCS; a cervical spine spraiidstrain with an internal derangement; post-arthritic changes 
w i t l i  ‘1 rest] ic tcd r;iiige o f  motion; muscle spasms; and an exacerbation of previously asymptomatic 
changes in tlic‘ c c i - ~  icd spine Plaintiff also c l a im that lie was confined to his bed for approximately one 
\vc‘cl. follou ing thc accident and that he was absent from work for one day. While plaintiff claims that he 
sustained ecoiioniic loss greater than basic economic loss, he also claims that lie did not sustain a loss of 
eunings.  Adcii~ioiii,~lly, plaintiff claims tliat he sustained a serious injury in the categories of a permanent 
Il)ss 1 2 f  LIX. L1 pcriiictiicnt consequential limitation, a significant limitation and a non-permanent injury. 

Plaintiff’clainis, i n  his bill of particulars, that he sustained a bulging cervical disc; 

111 lie t i-clwr~ Marc li 12, 200 1 ,  Dr. Roche states tliat she performed MRI studies of plaintiffs 
c e n  ical spiiic on tlmt date, and her findings iiiclude right and left-sided disc herniations at (25-6; 
iiarrow ing o I’ 11 ie neural foramina bilaterally; a narrowed subarachnoid space; and mild to minimal 
irncriiatc hyxi-1rnpliy Shc also found that there was a decreased signal intensity in the posterior aspect of 
the \ t:rtebr,iI bodie. i r i  inidline sagittai/axial cuts, which she opined may represent calcification of the 
post c:ri (it- 1011 2 i t  IIC I J I  1 1 gain cii t . 
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In his i-cpor! dated October 2, 2002, Dr. Kelly states that he examined the plaintiff on that date, and 
his I nclingj includ~~ 3 goocl active/passive range of inotioii and very tight posterior neck muscles without 
syiiil)loms d; I adicrilopatliy. He noted that plaintiffwas not acutely distressed and that he reported that he 
u);is ~vorI<iiig Dr.  k l l y  fiit-ther noted that plaintiff had a pre-existing history of a herniated disc from a 
p r c ~  OLIS tiiotoi \ chicle xc:ideiit. 

l i i  h i s  repori datcd ,4~igiist 11, 2006, Dr. Bernhang states that he perfonned an independent 
orrhclpcdic c ~ ~ i ~ i i i ~ i ~ i t i o i i  of plaintiff on August 4, 2006, and his findings include symmetrical reflexes at 
tlic clbo\~,~s ;I i d  no ~)alpabll,: fibromyalgia, trigger points or spasm. He observed that plaintiffs cervical 
Ilexion, cxic isioii. lateral flexion and cervical rotation were 40, 45, 20/40 and 80/80 degrees, compared 
\\ it11 the iioriii~il i ~ i g e  of 38, 38, 43/43 and 45/45 degrees. In connection with plaintiffs medical history, 
he noted that p1aint ifl’was worltiiig and that plaintiff did not mention his prior motor vehicle accident in 
100 I . Dr. I3c~rnh;~ng opined that plaintiff sustained a traumatic aggravation of a pre-existing disc 
Iicni~ation ‘11 ( ’5-0 \vliicli Piad resolved. He also concluded that plaintiff was capable of perfonniiig the 
aiiix IEICS o+’Ii,s d i l y  111 itxg including employment and that he was not disabled. 

111 l i t <  tcporl dated ALigList 9, 2005, Dr. Feit states that he performed an independent radiological 
rc\ I C \ \  ol’ t l i~ \ - i - ; i yh  of plaintiffs cervical spine dated February 20, 2001, as well as the MRI studies ofthe 
plaintiff’s CCD ical xpitic dated March 12, 2001, October 7, 2002, and January 16, 2003. Dr. Feit states 
tliat t he  u-r,i>s 01 ’  pldintiff s cervical spine show intact intervertebral disc space heights as well as anterior 
osteoplivle titmialicn at C4-5, C5-6 and C6-7 levels. He opined that these x-ray studies showed 
dzgcnerati\ e c harigcs in plaintiffs cervical spine. In connection with the MRI studies dated March 12, 
200 1 Dr. Fci t s linclings include desiccatory changes at all the visualized cervical discs; a ventral epidural 

(‘t a t  the bL q - 0  l ~ ~ e l :  a moderate ccntral herniation compressing on the cervical cord; and no evidence 
o r  s]~:ln~lylollstllc I n  connection with the MRI studies dated October 7, 2002, Dr. Feit’s findings 
incliide rl laryc~ L cntr-a1 epidural defect corresponding to a central herniation, and no other bulges or 
herni~tions f-ic. opii icd that there was no appreciable change from the prior study. In connection with the 
MRI studies IIXKYI .Jaiiu;it-y 16, 2003, Dr. Feit’s findings include a large ventral epidural defect at the C5-6 
lwei coi-respondiiig tu  a central herniation, and no other significant bulges or herniations. He opined that 
these stiiclics sho\veif J central herniation at C5-0, which was slightly more prominent than the initial scan 
of‘october 7, 2002 .  Additionally, while Dr. Feit opined that the scan dated January 16, 2003 showed a 
slighr enlargcniciiit of plaintiff’s C5-6 herniation. he also concluded that it predated and was unrelated to 
the ;IC cidenr 011 Septcinber 24, 2002. 

By 111:, ~til>rniss~oiis, defendant made a prima facie showing that plaintiff did not sustain a serious 
iiijiir;,‘(see, C1kight v Pemita, 26 AD3d 489, 809 NYS2d 465 [2d Dept 20061; Farozes v Kamran, 22 
AD3t1458, 802 rU S’S2d 700 [2d Dept 20051; Teudziro v Conway Tramp. Serv., 19 AD3d 479, 798 
W’S.!cl 466 I 2d I k p t  20051; Gousgoidas v Meleizdez, 10 AD3d 674, 782 NYS2d 103 [2d Dept 20041). 
u’hili: Dr. Bci-nhang founci a 23/3 percent limitation in plaintiffs lateral flexion, he also found that 
plaintiff-s fle:\ion. eutension and rotation exceeded the average range-of motion and that there was no 
p l p a i l e  spasin ( , ~ C T  Willis vd’vew York City Traizs. Autlz., 14 AD3d 696, 789 NYS2d 223 [2d Dept 
2005 I) I n  a n y  c\ UIL, DI- 13enihaiig opincd that plaintiffs symptoms of a traumatic aggravation of a pre- 
existi 12 disc herniation had resolved and that lie was not disabled. Furthermore, defendant’s examining 
radiologist oriiiutl tliat there werc preexisting degenerative changes to plaintiffs cervical spine, and that 
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1 lie ( ’S-0  ha-iiiatioi I was pi-e-existing, and unrelated to the subject accident (see, PommelZs v Perez, 4 
NY I;d 5 0 0  -’(i7 N\r7S2d 380 [2005]). Defendants’ remaining evidence, including plaintiffs deposition 
testiniony, a si’ supports ;i finding that lie did not sustain a serious illjury. As defendant has met her burden 
‘IS k’~ all ca tcgx- i~s  ol‘serious injury alleged, the Court turns to plaintiffs proffer (see, Frarzchini v 
Ycrliiiieri, 1 h Y 3 d  536, 775 NYS2d 232 [2003]; Dorzgelewic VMarcus, 6 AD3d 943, 774 NYS2d 841 [3d 
L > q ”  2OCl.F 1 

111 o p p ~ ~ s i ~ i c i i  to this motion, plaintiff submits, among other things, the affirmed report and 
af?iii-iiiation ol p la i i ; t i  f f s  treating physician, Tsai C. Chao, M.D., and the plaintiffs personal affimiation. 
I n ~ t i ~ i l l ~ ,  the c oiirt notes that Dr. Chao’s report and affirmation are deficient to the extent that he attempts 
to re y O I I  thc I-cpoi-1s ofpl,iintiff s other health care providers which have not been submitted (see, Olson 
1) Riiwdi ,  ’35 l I l 3 c t  084, 828 NYS2d 41 7 [2d Dept 20061; Domiizguez-Gionta v Smith, 306 AD2d 432, 
761 IN’r’S2d i I O  2d Depl 20031). To the extent. however, that Dr. Chao relies on his own testing and 
ohse -\atioiis. ! l i b  otjiiiioii has been considered. 

Ii i  hi!, icporl dated April 27, 2007, Dr. Dr. Chao states that he examined plaintiff on that date, and 
111s I’iiidiiigs I I I C  1ticlc ;I supple but very stiff neck; a positive Spurling test; muscle spasm/tendeniess at the 
s~ernocleidoinas~~~icl~i~pper trapezius muscles; midline tenderness between L4-5 and L5-S 1 ; noi-mal muscle 
toric' thi-ouslioiir dl four e\c.tremities; and a noniial gait. In her affirmation, Dr. Cliao avers that his 
cxLiiiiin:ition 

and I iglit’lcli ,idc hen din^; were 50, 60, 70/60 and 25/15 degrees, compared with the normal ranges of 60, 
SO. X O / S O  a i i l  I 45 dcyecs.  I l r .  Cliao also avers that plaintiff sustained a permanent partial incapacitation 

p1;iiiitil‘l‘oii April 27, 2007, showed that plaintiffs flexion, extension, rightlleft rotation 

b 3 S C J  L I p O I I  I I I \  iniiiatioln o f  plaintiffs cervical and Iiiinbar spine. 

In 111s ‘i i l i  I-n i a t i o i i ,  plaintiff avers that he started physical therapy sessions about one week 
fbl lo $vi ng the, ‘ice iclznt which he continued for about four months. Plaintiff also avers that he stopped his 
ti calmcnf w l - ~ ~ t i  ti I S  no-fault benefits were teriniiiated. He admitted that lie was involved in a prior 
,~ccicieiii 0 1 1  F ebru,ii J’  10, 2001, and that he received chiropractic treatment for about three months in 
cnnnxtion \\ i r h  11:s prior iiijuries. Plaintiff fLirther avers that lie is no longer able to lift heavy objects, 
si t’slml lb1- oiis periods oftimc, or jog 

Plaiii it’j‘lias pro\ ided insufficient medical proof to raise an issue of fact that he sustained a serious 
I I ~ J ~ I I  i iindcr the no-fault law (see, Burke v GaZZi, 242 AD2d 595, 664 NYS2d 742 [2d Dept 19971, lv 
ilc‘iii( ri 01 N’r72cl 5300, 669 UYS2d 1 [ 19981; Picott v Lewis, 26 AD3d 319, 809 NYS2d 541 [2d Dept 
2006]; Pritoii 1 7  Ilkltniccn, 23 AD3d 895, 804 NYS2d 129 [3d Dept 20051; Lynch v Lorkowski, 12 AD3d 
489 7 8 3  NI’S7d 575 [2d Ilcpt 20041). At the outset, the report and affirmation of Dr. Chao, which are 
b x c t l  upon ‘I solc euamination conducted on April 27, 2007, are insufficient to connect plaintiffs injuries 
t o  thi. xc idcn1  (.\(,e. AZi v I’asquez, 19 AD3d 520, 797 NYS2d 528 [2d Dept 20051; Konzar v Showers, 
237 4D2d 13>, 0 - 4 1  NJ’S2d 643 [ 1 ’I Dept 19961). While Dr. Chao records plaintiffs complaints of pain, 
121: has failed to pi e w i t  ob-jective medical proof that was contemporaneous with the accident showing any 
i n i t i L i l  rungc 0 1  niotion restrictions for the affected body parts (see, Ranzirez v Parade ,  31 AD3d 415, 818 
YI’SZd 23h [Id I k p t  20061; Yeirizg v Rojas, 18 AD3d 863, 796 NYS2d 661 [2d Dept 20051). Instead, the 
~ f f i d , i \  i t  of DI (‘liao largcly consists of unsubstantiated speculation concerning the causal relationship 
her11 mi ihc ; i (  citieiit and plaintiffs condition several years afterwards (see, Danzstetter v Martin, 247 
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1ZD3cl hO3. PO8 N J  S2d 803 [ 4"' Dept 1098]), as well as conclusory assertions tailored to meet the 
swtiitory recl.tireinents (xc(~, K / m i  v H a r d ,  19 AD3d 460, 798 NYS2d 444 [2d Dept 20051). Also, 
plaiiitiff failccf io subinit any objective medical proof addressing liis prior accident and his condition 
relative thercto ( A C ~ ,  Luclwy v Baziclz, 17 AD3d 411, 792 NYS2d 624 [2d Dept 20051; Grant v Fofarza, 
10 ,\I>3d 430 7 5  1 YYS2cL 160 [2d Dept 20041). In any event, plaintiff has failed to adequately explain, 
by  SI bmissicii o f  ohjecrivc. medical evidence, the lengthy gap since his last treatment in 2003 and his most 
i-eceiii iiiedic;rl a;iiiiiiiatioii in  April 2007 (see, Albarto v Orzolfo, 36 AD3d 728, 830 NYS2d 205 [2d Dept 
30071; Yiineritd v .W~'sci, 28 AD3d 620, 813 NYS2d 5 17 [2d Dept 20061; Neugebauer v Gill, 19 AD3d 
567.  797 NJ'S2d 541 [ 2d Ilcpt 20051). Plaintiff's gap in treatment was, in essence, a complete cessation 
o f  t r t  atment [ ; , c ' o  Bvciiztht. v Kortzbos, 29 AD3d 845, 81 5 NYS2d 693 [2d Dept 20061). 

Plain I ti '11jO Failed to proffer any competent medical evidence that lie was unable to perform 
sdxlanti,.dl~~ ,111 nl'liis daily activities for not less than 90 of the first 180 days subsequent to the accident 
($w,  M~'rcrcrio v (krbacz.  I6 AD3d 63 1, 792 NYS2d 51 9 [2d Dept 20051; Herizaizdez v Diva Cab Corp., 
22 4D3d 7X1. SO4 VYS2J 396 [2d Dept 20051; Oiizar v Goodnzaiz, 295 AD2d 413, 743 NYS2d 568 [2d 
Dept 20021) 
jog,  he recoici 1.icIta ol~jcci ive medical proof of any substantial curtailment of liis activities within the 
rclcl 1111 tinic p e r i d  after the accident (see, McNeil v Dixoiz, 9 AD3d 481, 780 NYS2d 635 [2d Dept 
2004]; ~'V~'l.wrr 1' Distrrizt, 108 AD2d 338, 764 NYS2d 258 [ 1" Dept 20031). Moreover, since there is no 
cvidcncc in i ie I-cc orcl deli-ionstratmg that plaintiffs alleged economic loss exceeded the statutoiy amount 
of11,isic econoniic loss, liis claim for economic loss in excess ofbasic economic loss must be dismissed 

\lthougli plaintiff alleges, among other things, that he is unable to lift heavy objects and 

CF'L R ?:' 12 [b]: Y(Y', Rulisoiz v Zaitella, 119 AD2d 957, 501 NYS2d 487 [3d Dept 19861). 
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