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INDEX NO. 03-27855 
CAL. NO. 06-02299-MV 

SUPREME COURT - STATE OF NEW Y O N  
POST-NOTE MOTION PART - SUFFOLK COUNTY 

Idon ._.I.____ ROBERT W. DOYLE 
Justice o f  the Supreme Court 

Plaintiffs, 

- against - 

JC)L\QLJIN VES4. C YN‘I’HIA CONTI and 
r;om C R E W T  TITLING TRUST, 

MOTION DATE 1 - 10-07 
ADJ. DATE 3-27-07 
Mot. Seq. # 003 - MG 

#004 - MD 

WHITE, QUINLAN & STALEY 
Attorneys for Plaintiffs 
377 Oak Street, P.O. Box 9304 
Garden City, New York 1 1530 

PHILLIPS LYTLE LLP 
Atty for Deft Ford Credit Titling Trust 
437 Madison Avenue 
New York, New York 10022 

THEODORE A. STAMAS, ESQ. 
Attorney for Defendant Conti 
One Old Country Road, Suite 1 15 
Carle Place, New York 115 14 

ROBERT P. TUSA, ESQ. 
Attorney for Defendant Mesa 
898 Veterans Memorial Hwy, Suite 320 
Hauppauge, New York 1 1788 

Upon tlic i ‘ o l l r b ~ .  ing papers numbered 1 to 18 read on this motion and cross motion for summary iudgment ; Notice 
of  Motion/ Order- to :Show Cause and supporting papers I - 8 ; Notice of Cross Motion and supporting papers 9 - 12 ; 
Answering A f f ~ d ~ ~ v ~ t ! j  and supporting papers 13 - 14 ; Replying Affidavits and supporting papers 15 - 18 ; Other -; 
(dY-- L i- L ) it is, 

ORDERED that the motion by defendant Ford Credit Titling Company for summary judgment 
dismissing tlic complaint and cross clainis asserted against it is granted; and it is further 

ORDERED that the cross motion by plaintiffs for summary judgment on the issue of liability 
agirist defentiant Joaquin Mesa is denied. 

Plain7.i ff John Vidal (“Vidal”), and his wife suing derivatively, commenced this action against 
defeiidants sc:eking damages for injuries lie allegedly sustained on September 15, 2003 as a result of a 
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motor vehicle accidcnt 011 Route 1 12 and Barone Drive in Coram, New York. In the area of the 
accident, Iiotite I i 2 is a two-way roadway separated by a double yellow line with lanes of traffic 
tra\ eling ncr-th and south It is undisputed that defendant Joaquin Mesa (“Mesa”) was driving his SUV 
southbound on Route 1 1 2 ,  when he rcar-ended the car owned by Vidal’s employer. It is also undisputed 
that the I I T I ~ > ~ ~ C ~  ofthe rear-end collision pushed the Vidal vehicle across the double yellow line into the 
noi-1hbound lane o f  traffic where it was hit by the SUV operated by defendant Cynthia Conti and leased 
f’roni defcnc a n t  Fred Credit Titling Trust (“Ford Credit”). 

Iliiring, h l j  deposition, Mesa testified that he had been following the Vidal vehicle for a few 
inilcs whet1 E ’  ~uddenly stopped to make a left turn. Mesa also testified that he applied the brakes and 
lurii:d the siceril lg wheel. but was not able to avoid colliding with the Vidal vehicle. 

Vid3 I test 11 ied that he stopped to make a left turn on to Barone Drive. While stopped and 
waiting to turn ,  he was h i r  in the rear by the Mesa vehicle, pushed into the northbound lane of traffic and 
cam; to a j t k ) l >  I‘aciiig southeast. Vidal testified that after he was stopped for a about four seconds, his 
vehicle &as l i i t  P I I  tlie passenger side by tlie Coiiti vehicle. 

(’onti testified thal the Vidal vehicle suddenly crossed the double yellow lines in front of her, she 
applied her Ixik-cs, but did not have enough time to prevent the front of her SUV from hitting the 
pasxnger jlde ot’the Vidal vehicle. Conti also testified that the collision happened so quickly she did 
iiot Iiave t ime 1 0  take any other evasive action, ].e., she did not turn her steering wheel or blow her horn. 

I ti siipport of the motion, Ford Credit argues that Conti was faced with an emergency situation 
when the ViJaI beliicle suddenly entered her lane after being rear-ended by the Mesa vehicle. Ford 
(’rex it maintains that Con ti reacted reasonably under the circumstances. Thus, Ford Credit argues, that 
iieitlier it 110. C‘oiiti should be held liable for the accident and the plaintiffs’ alleged injuries. 

A dri i er i s  not required to anticipate that a vehicle will cross over a double yellow line into 
oncoming tr;illic (scc, Cirevara v Zaharakis, 303 AD2d 5 5 5 ,  756 NYS2d 465 [2003]; Velez v Diaz, 227 
AD2d 615. (143 V\i’S2d 614 119961; Willianzs v Ecoii, 221 AD2d 429, 633 NYS2d 392 [1995]; Greiferv 
Schrwirler. 1 I 5 AD2d 354, 626 NYS2d 2 18 [ 19951). A cross-over scenario presents an emergency 
situation anc the ,tctions o f a  driver confronted with such a situation must be judged in that context (see, 
IVillr‘atns v L:c*oii. J qm~: Greifer v Sclirteider, si p - c l ) .  

Here c o i ~ u  was presented with an instantaneous cross-over emergency, not of her own making. 
f3asc.d on tlit Jsposition testimony of the parties involved, only a few seconds elapsed between the time 
she hav the ’v’idal \chicle cross over the double yellow line and the time she applied her brakes in an 
attenipt to JC old dit. collision. Under the circumstances, Conti had no obligation to exercise her best 
judgment and an> error in her jirdgnieiit is not sufficient to constitute negligence (see, Guevara v 
Zahr,irakis. 5 11jir~1, Velez v Diuz, siipra; Willianzs v Econ, supm). 

The opinion i n  the affidavit of plaintiffs’ accident reconstructionist IS insufficient to raise a 
quesiion of t.ict as to the reasonableness of Conti’s actions. First, it is noted that the expert did not visit 
the accident. 1vliii.h is a basis for rejecting his affidavit (see, Kasizer v PathmarkStores, Iizc., 18 AD3d 
440. 794 NI‘S2d 4 18 [2005] ) .  Moreover, according to plaintiffs’ reconstruction expert, Conti had 
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lxt\l’een 3 0 a i i t l  5 3 seconds to safely stop her vehicle. The reconstructionist opines that having failed 
to s; fely siop tier 1 ehicle. “Conti was inattentive and/or exceeding the legal speed limit of 40 mph 
ininiediatelq prior i o  the collision with the [Vidal vehicle].” While the court does not quarrel with the 
expci-t’s imtheniatical calculations, it is noted that he relies on Vidal’s estimate that his vehicle was 
>to]? ~ e d  for bu r  seconds tiefore being hit  by Conti’s vehicle as an established fact; Conti, on the other 
hantl, testitieti th;it the Vitial vehicle suddenly made a left turn in front of her. 

Furtlieimore, i n  response, Ford Credit has offered the affidavit of its own expert who concludes 
that the puq-orted lour-second stop does not comport with the available data in the record. The expert 
tbr I ord C r e i ? ~ ~  opines that the speed at which Mesa testified he was traveling at the time his vehicle 
T eai--ended t h c  
continue on J I‘oi-wz-d trajectory to the opposite side ofthe northbound lanes if it had not been hit by the 
(‘on~i vehicl: ‘The expert expresses the opinion that the only way the Vidal vehicle could have ended 
up stopped cliily one-half to three-quarters of the way into the northbound lane as the testimony 
indii ates, \cas for (‘onti’s vehicle to have intercepted its forward motion, causing the Conti vehicle to 
con[ nue forb\ 3rd for approximately one and one-half car lengths and the Vidal vehicle to be driven 
Imhwards mid rotated in ;i counterclockwise direction. 

idal vchicle, i.e., approximately 40mph, would have caused the Vidal vehicle to 

T h ~ i \ ,  die opinion of the plaintiffs’ reconstructionist based on the four-second estimate, is wholly 
\pet .ilativt.. a5  I \  111s assessment that Conti was either inattentive or speeding, and therefore insufficient 
i o  defeat Foicl C redit’s suinmary judgnient motion (see, McCairz v Larosa, 41 AD3d 792, 838 NYS2d 
663 j 20071; Hortoii 17 CF’criden, 32 AD3d 370, 8 19 NYS2d 356 [2006]; Davis v Pimm, 228 AD2d 885,  
(764 VYS2d 10 1 [ I W6]). hi any event, in the absence of evidence specifically demonstrating how a 
recfuctioii 111 speed or other evasive action would have permitted Conti to avoid the Vidal vehicle, the 
expert’s opiiiion I S  “at best, indicative of an error in judgment in responding to the emergency created by 
[ Vidil’s] veliicle, which is not sufficient to constitute negligence” (Lamey v County of Cortland, 285 
AD?d 885 i 2 7  NYS2d 551 [2001]). 

Hence, i i i  light of the determination herein, Ford Credit, whose liability is premised solely upon 
its stitus as titlc owner ot the vehicle pursuant to section 388 of the Vehicle and Traffic Law in effect at 
the tiiiie the ii5tant action was commenced, cannot be held vicariously liable (see, Hassett v Budget 
R m t  A Car ofFforida, Inc., 209 AD2d 471, 619 NYS2d 284 [ 19941). Accordingly, the motion by Ford 
(’redit is graiitcd ,aid the coniplaint and any cross claims asserted against it are hereby severed and 
d 1 sn: i sseti . 

The c ouri M i l l  n o w  address the relief sought by the plaintiffs for summary judgment against 
Mes‘i First. 11 is iiotcd that the cross motion is i n  actuality a motion, as Mesa has not moved for any 
iiftirrnative rcIiel’(sec., Tevio v Spodek, 25 AD3d 781, 785, 809 NYS2d 145 [2006]; Mango v Long Is. 
Je,ui.sh-Hiff.~ide M d .  Ctr. 123 AD2d 843, 844, 507 NYS2d 456 [1986] [“A cross motion is an improper 
veIiii*le for sccl<iiig atliimative relief fi-om a nonmoving party”]). 

Furtherniorc~, CPLR 32 12(a) provides that, unless the court fixes a deadline for filing a summary 
judgment motion, such motion shall be made no later than 120 days after the filing of the note of issue, 
cxcept with le‘ive of court on “good cause” shown. Here, the note of issue was filed on October 3, 2006. 
I bel Aim, ail; ,  motion for summary judgment had to made by January 3 1, 2007. Plaintiffs, without 
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Itha\ t: of coiir’t tiiovcd for summary judgment on February 22, 2007, and have not offered any reason for 
the lelay. I icnce, the court is without discretion to consider the plaintiffs’ late motion, whether 
me] itorious 01 not ( ~ e e ,  Miceli v State Farin Miit. Auto. Ins. Co., 3 NY3d 725, 786 NYS2d 379 [2004]; 
Brill v City of’Aew York, 2 NY3d 648, 78 1 NYS2d 26 1 [2004]; Espejo v Him Real Estate Co., 19 
,411 3d 360. 706 NYS2d I62 [ZOOS]; Thonipson v New York City Board of Education, 10 AD3d 650, 
7 8  1 YYS3tl o I7 Ir’O041) Accordingly, the cross motion by plaintiffs for summary judgment must be 
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