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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

3 5--- HON. CAROL EDMEAD 
PRESENT: PART - 

Justice f 

V -  

MOTION SEQ. NO. 

MOTION CAL. NO. 

The following papers, numbered 1 to we.re read on this motion tolfor 

PAPERS NUMBERED 

Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits ._. 

Answering Affidavits - Exhibits 

Replying Affidavits 

- _. -- I 

- -  ~ - -. 

Cross-Motion: 1 - 1  Yes Li No 

Upon the foregoing papers, it is ordered that this motion 

his motion is decided in accordance with the 

ORDERED that the motion of defendants Lazar Grunhut, Trustee of Piri Grunhut 2004 B 
revocable Life Insurance Trust and Piri Grunhut for an order dismissing the First Amended 
omplaiiit of plaintiff The United States Life Insurance Company in the City of New York, is 
mied in its enlirety. It is fiirthcr 

ORDERED that counsel for plaintiff shall serve a copy of this order with noticc of ciitry 
ithin twenty days olentry on counsel for defendants. It is further 

ORDERED that defendants shall answer within 20 days. It is furthcr 

ORDERED that plaintiff shall serve discovery demands 30 days thcreaftcr. 
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SUPREME COURT OF ‘THE STATE OF NEW YORK 
COUNTY OF NEW Y O N :  PART 35 

., 
THE UNITED STATES LTFE JNSURANCE 
COMPANY IN THE CITY OF NEW YON<, 

PI ai n t i ff; 

-against - 

LAZAR GRUNHUT, TRUSTEE OF PIRI 
G R U N H U T  2004 B IRREVOCAELE LIFE 
INSURANCE ‘I’RUS‘I and PlRI GRUNHIJT. 

Dcfcndants. 
x . . -. . .. . 

EDMEAD, J.  S.C. 

MEMORANDUM DECTSTON 

Defendants LaLar Grunhut, Trustee (“Trustee”) of Piri Gnii 

Index No. 600550/07 

DECI SION/ORDER 

ihut 2004 B Irrevocable Lifc 

Insurance Tnist (the “Trust”) and Piri Giuidiut (“GrLinhut”) (collectively “defendants”), move 

for an cli-del- dismissing the First Amended Coniplaint of plaintiff The United States Life 

hisurance Coiiipany in the City of New York (“plaintiff’): ( 1 )  as it lbils to state a cause of action; 

(2) plaintiff has failcd to show, and cannot show any monetary damages as a result ofthe alleged 

fraud; (3) in  thc abscncc of tender of its prcniiurn, plaintiffs claim [or rescission inust fail; and 

(4) plaintiffs claim for conspiracy fails in the absence of tort liability. Altcrnatively, dcfciidants 

seek an ordcr dismissing the cause ol‘action f;or civil conspiracy. 

On December 29, 2004, the Trust by and through its Trustee, applied in writing to 

plaintiff (the “Application”) seeking issuance of life insurance insuring the life of Grimhut. In 

completing lhe Application, material information regarding Grunhut’s net worth was provided. 

Grimhut represented 011 her application that her net worth was in excess of $40 million. 
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Additionally, during the application process, plaintiff, by way of a third-party, Profile Serviccs 

(“Profile”) sought to verify the financial inforination Gninliut provided on thc Application with 

regard to her nct worth. Profile has reported that Grunliut claimed to havc personal assets valued 

at $40 million, that shc did not have any liabilities, and that hcr annual unearned income was in 

excess or  $400,000, generated from intcrest, dividends and rental income. Cjnmliut reprcsenled 

that her assets werc all personal, valued at $40 million and consisted of rcal estatc, including her 

residence and its contents, bi-okeragc, savings, checking, CD and money market accounts. Bascd 

011 these representations, plaintiflagreed to issue fivc seyaratc policies, iiuinbered U 1001936c)Y, 

LJlOO1936811, U10019367Y, U10029616Y, and U10029617 (the “Policies”). The Policies have 

death benefits 0[$2 million each, totaling $10 million in covcrage, and are owned by the Tnist, 

which is also the bencficiary of cach policy. 

Dcfiiiclmts’ Coiircritioris 

N o  rcpresentation was made by the Trustec or the Trust. The Trustce signed OIIC 

document, an authorization form. No rcpresentation as to the accuracy of thc informatioil was 

made on the authorization form. As plaintiff has failed to plead any spccific represcntation by the 

Tnistee or thc Trust, the fraud claims against the Trustee and the Trust should be dismissed. 

Fiirther, with respcct to the fraud claim, plaintiff has failcd to plead any damages with 

specificity. hi the iiistaiit mattcr, plaintiff has lost nothing. Plaintiff receivcd millions of dollars 

i n  pt-einiums and has paid zero dollars in claims; the insured in alivc and well. If in [act there 

was a false application, which is denied, plaintillhas had a gain as it has had use of the policy 

holders iiioiiey for alniosl two years. 

Plaiiitilf on thc one hand allegcs that the Policies should be rescinded, alleging the 
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Application is hlse, aiid on the other hand, has rctaiiicd millions of dollars in prcniiunis. 

Further, plaintilf has not tendered the money to the defeiidaiits. Plaintiff only wants to deposit 

the money with the Court and seeks to have these monies availablc as security in the event i l  is 

awardcd fees and costs. Plaintiff has iiol and is not offering to tcnder the inoney to defendants 

without qualification or conditions. 

Thc instant action, based upon the allcgatioiis contained in  plaintiffs First Amended 

Complaint, concerns Grunhut’s nct worth. Plaintiff could have inade any inquiry regarding iiet 

worth before issuing the Policies. The insurance company’s Tomi clearly pennilled lhe iiisurance 

company to obtain, i/zlcr ufici, infoi-niation relati iig to personal finances for twenty four months 

from thc date of the Application. PlaiiitiPf failed to conduct pre-policy inquiries to the extciit it 

would iiow like to do so and failed to make inquiries within the 24 month period permittcd by the 

agreement it drafted. 

Plaintiff’s Coli teii tioris 

Grimhut and the Trustee knew that they were required to provide tnithfiil, accurate and 

holiest answers to the queslions presented on the Application and to individuals assisting plaiiitilf 

during the underwriting process. Gruiihut and the Trustee also knew that plaintiff would rely 

upon the aiiswers recorded oii the Application as would individuals assisting it in deteniiining 

whether Gruiihut was iiisurable arid qualified for the coverage for which the Trust appljed. 

Defendants’ representations with regard to Grunhut’s net worth contained in the Applicatioii aiid 

confirnied to Profilc, that plaintiff relicd on to its detriment, were materially Mse. Grunhut, the 

Trust and the Trustee kiiowingly and intentioilally failed lo disclose and omitted material facts 

with regard lo GruIhil’s iiet worth, aiid otherwise intentionally failed to accur-atcly, honestly 

-3 - 

[* 4 ]



and/or trutlifiilly answer and disclosc inatcrial iiifoiinatioii in response to the riel worth questions 

presented on thc Application which, i f  disclosed, would have caused the non-issuance of thc 

Policies. 

Additionally, the Trust, lhrough the Trustee, and Grunhut, collectively agreed to 

participatc in the aforcnicntioncd fraud and unlawful acts. 

I n  contesting a life insurance policy due to material niisreprcscntations, Ncw York law 

rcquircs a i l  insurcr bring its claiiiis hcforc a court for adjudication. This is precisely wlial 

plainliff has done. 

Defendants seem to take the positioii that by initiating a lawsuit seeking rescission of the 

Policies, plaintiff has somehow siflaled an intention to waive its right to rescind. New York law 

authorizes iiisurers to conduct post-issuancc investigations for up to two ycars aftcr policy 

issuaiice and, in the appropriate circumstances, permits insurers lo initiate lawsuits to rescind, c r b  

r~itio, a policy based on a material iiiisrepresentatioii. 

In or-dcr to satisfy thc plcading requirements for a case for rescission, an insurer must 

siiiiply plead a teiider of the prerniuiiis. PlaintiIThas pleaded a tender or the preiniuiiis and has in 

fact tendered preniiuiiis to defendants on several occasions, only to have its offer rejected. 

Neither statute nor case law supports defendants’ proposition that New York law rcquircs an 

insurcr seeking a declaratoryjudgnicnt that a life insurance policy is void, plead that a tender of 

premiums was iiiadc prior to institution of the aclion. 

Wilh respect to the fraud cause d action, thc Aniciidcd Complaint clearly informs the 

defcndants of thc iricidcnts and misrepresentations of which plaintiff complains. With respect to 

inisrepreseiitatioii, and dekndaiit’s arguincnt that the Trustee only signed “an authoriz a t’ 1011 

-4- 

[* 5 ]



form” that contained “[nlo iepresciitatioii as to the accuracy of‘the information,” the 

nuthoiiLation Loiiii is actually the signature page to Part A of tlic Application that contains the 

following represeiitation: 

1 have read the above stateinents or they have been read to me. They are true and 
coinpletc to the best of my knowledge and belief. . . I  understand that any 
inisi~epreseiit~tioii contained in this application arid reliccl on by thc [plaintiffl may 
be iiscd to reduce or dcny a chiin or void the policy. 

Plaintiff alleges h a t  thc in€oiination contained in the Application was I‘alse and knowingly false. 

As to damages, in this casc, plaintiff issiied $10 million dollars in life insurance based on 

niaterial misrepresentations made by defendants. Plaintiff now bears the burden of $1 0 million 

in risk it would havc iiever insurcd had accurate rcsponses becn made on thc Application. 

Additionally, in coiij iinctioii wi tli the fraudulent procurcmeiit of tlic Policies, plaintiflpaid 

substantial commissions to agents and iiicuired additiotial expenses (including attorneys fees) 

that inay or inay not have bceii recoverable by plaintiff. 

While dcfendarits are right that there is no recognized independent tort of civil conspiracy 

in New York, civil conspiracy is actionable based on an uiiderlyiig toit. 

Analysis 

CPLR 321 1 Tal r71: Disniiss for Failure to State a Cause of Action 

In dcteilniiiing a niotioii lo dismiss, the Court’s role is ordinarily limited to determining 

whether the complaint states a cause of action (Frank v DainzlerC,’hrysIer Corp., 292 AD2d 11 8, 

741 NYS2d 9 [ 1st Dept 20021). The standard on a motion to disiiiiss a plcadiiig for Fdilurc to 

state a C ~ U S C  of action is not whether the party has artfdly draftcd the pleading, but whether 

deeming the pleading to allege wliatevcr can be reasonably implied froin its statements, a cause 
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of action can be sustaiiicd (see Stendig, Inc. v Tliom Rock R d l y  C.;.)., 163 AD2d 46 [ 1st Dept 

19901; Lcviron M~i/it{ucluving C’o., Iric. v Hltr~nherg, 242 AD2d 205, 660 NYS2d 726 [ 1 st Dept 

19971 [on a motion for dismissal for failure to slale a cause of action, the court must acccpt 

factual allegations as true]). Whcn considering a motion to dismiss for failure to state a causc of 

action, the pleadings must be liberally construed (SCL) ,  CPLR 53026). On a motion to dismiss 

niadc pursuant to CPLR tj 321 1 ,  the court must “accept the Fxts as alleged in the complaint as 

true, accord plaintiffs h e  benefit of every possible favorable iiifereiice, and deteimine oiily 

whelher the fxts  as alleged fit iiilo any cognizable legal theory” (Leon v Mwtinez, 84 NY2d 83, 

87-88,614 NYS2d 972,638 NE2d 51 1 [1994]). However, in those circurnstaiices where the bare 

legal conclusions and factual allegations are “flatly contradicted by docuiiientaiy evidence,” they 

are not prcsuimd to be true or accorded every favorable inference (Biorzdi v B ~ ~ k n 7 u n  Hill flozlse 

Apl. Cory., 257 AD2d 76, 81,692 NYS2d 304 [ ls t  Dcpt 19991, @I 94 NY2d 659,709 NYS2d 

SO 1, 73 1 NE2d 577 [2000]; Klieherl v MrKoan, 228 AD2d 232, 643 NYS2d I 14 [ 1 s t  Dept], Iv 

clmiccl89 NY2d S02, 653 NYS2d 279, 675 NE2d 1232 [ 19961, and the criterion becomes 

“whether the proponent of the pleading has a cause of action, not whelher he has stated one” 

(Giggcn17eitiier 1’ Girizburg, 43 NY2d 268, 275, 401 NYS2d 182, 372 NE2d 17 [1077]; sce alsn 

Leon vM~irti i im, 84 NY2d 83, 88, 614 NYS2d 972, 638 NE2d 51 1 [1994]; Ark Ryuti t  l’urk 

Gorp. 11 Biyci/it Park Restorntioii C’orp., 285 AD2d 143, 150, 730 NYS2cl48 [lst Dept 2001]; 

WFB l’clrconi., h c .  v NYNEXCorp., 188 hD2d 257,259, 590 NYS2d 460 [ 1’‘ Dept], Iv rleriicd 

81 NY2d 709, 599 NYS2d 804, 61 6 NE2d 159 [ 19931 [CPLR 321 1 imotioii granted where 

defendant subinitted lcttcr from plaintiffs counsel which flatly contradicted plairitiffs current 

allegations of prima facie tort]. 
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On a niolion to dismiss for hilure to slate a cause of  action pursuant to CPLR $32 1 l[a] 

[7] wlicre the partics have subniitted cvideiiliary matcrial, iiicluding alfidavits, thc pertinent issue 

is whethcr claimant has a cause of action, not whether one has been statcd in the complaint ( s ~ e  

Giggenhcinicr v. Gin-burg, 43 NY2d 268, 275 [ 19771; R.H. Sciiztiar- Pqierts, Iiic. v Gruxil 

Pcrrtitcrship, 148 AD2d 3 16, 538 NYS.2d 532 [ 1 st Dept l!lSC,]). Affidavits subinitted by a 

plaintiff niay be considercd for the liiniled purpose of reinedyiiig delects in thc coiiiplainl 

(Rovelln 11 OroJiiio Rcrrlty C’n., 40 NY2d 633, 635-36 [1976]; Arriiigtotl v New York Tirizcs C’o., 

55  NY2d 433,442 [ 19821). 

On a motion to dismiss directed at the sufficieiicy of the complaint, the plaintiff is 

afforded thc benefit of a liberal coiistructioii of the pleadings: “The scopc of a court’s inquiry 011 

a motion to dismiss iinder CPLR 321 I is narrowly circumscribed” (1199 Housing Gorp v 

Iritclria~iond Fidelity Iris.  C’u., NYLJ January 18, 2005, 11. 26 co1.4, citing P. T. Bunk Central 

Asici 17 ClzIrzesc A m  f i w l c ,  301 AD2d 373, 375 [2003]), the objcct being “lo determine if, 

assuming thc truth of the fiicts allcgcd, the coinplaint slates thc cleinents of a lcgally cognimble 

cause of action” ( I C E .  ut 376; see Rovello v Orofino Redly C‘o., 40 NY2d 633, 634 [1976]). 

Fraud 

Plaintiffs cause of action, as worded, clcarly charts a course for fraud in the inducement. 

To stale a viable cause of aclioii for fraud in the inducement, the complaint iiiust allege that tlie 

defcndaiits ( 1) iiiadc misrepresenlations of matcrial cxistiiig lact, (2) which were false and known 

to be filse by the dekndanls when made, (3) for the purpose of iiiducing plaiiitiIf‘s reliance, (4) 

plaintiffs justifiablc reliance 011 tlie alleged niisrcprcscntatioii or omission, and ( 5 )  compensable 

damagcs ( Lciiiiii  FIolrling Co. v Smith Bnrriev, J i i r , ,  88 N.Y.2d 413 [1996]; NL‘W York Uitivursity 
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v Toiitiiiciital Ins. C‘o., 87 N.Y.2d 308, 31 8 [1995]; Friedinnti v Arzrlersun, 23 AD3d 163, 166 

[ ls t  Dept ZOOS] ). CPLK 301h(b) requires that a complaint for fraud articulate the niiscoriduct 

complained of, in sufficient detail to clearly inform each defendant of what thcir rcspectivc rolcs 

were in  thc iiicidciits complained o f (  S E C  P. T. Raizk CmtruI Asiii 1’ ABN AMKO Bunk N.V., 301 

A.D.2d 373, 377 [ 1 st  Dept 20031; Abrcihcrriii v UPC’ C’onstl: C’o., h c . ,  176 A.D.2d 180 [ 1 s l  Depl 

19911; h i t  cf: Latizr v Brooks, 43 N.Y.2d 778, 780 [1977] ). 

Ti1 the ~nstanl case, plaintiff points to the Applicatioii and the authorizal~on thcreiii as the 

basis for the fraud and tiisrepresentalion claims. ‘The Amended Coniplaint sufficiently infonns 

each defendant of plaintiffs claim that in applying lor life insurance, that thc Tnistcc, Trust and 

Grunhut, for the purpose of inducing reliance by plaintiff, made misrepreseiitatioiis and/or 

omissions oflnatcrial facts, known by each to be false, on which plaintiff relied. Such 

permissible inferences are sufficient to sustain plaintiff’s causc of action ior fraud and 

inisrcprcsciitation ( spe Willintiis 1’ Sidlqy Austin Browii & Wood, LLP, 13 Misc.3d 1213(A), 824 

N.Y.S.2d 759 [Sup Ct, N.Y. County 20061, ~ l f s ; l - - -  A.D.2d ----, 2007 W L  61 1248 [ 1st Dept 

20071; Ktiight Seczrrities LP v Fiducicrry Trust C’o., 5 AD3d 172, 173-74 [ 1 st Dept 20041 ). Ad, 

the damages laid out in opposition lo this motion are sufficient to overcoiiic thc instant motion lo 

dismiss. 

Misl-~~)reseizlalioii 

An esseiitial element of plaintiffs claims for both fraudulcnt inducement and 

niisrepreseiitatioii is delrirnental reliance ( s w  Wuler SC. Lerrseliold LLC v Ddoittc cC T U L I C ~ L (  

LLP, IC) A.D.3d 183, 796 N.Y.S.2d 598 [ZOOS], Zv. cEcniccE6 N.Y.3d 706, 812 N.Y.S.2d 35, 845 

N.E.2d 467 [2006]; see g m e d l y  60A N.Y. Jur. 2d. Fraud and Deceit 4 138). “ ‘PlaintifTiiiust 
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show both that defe:ndants’ iiiisrepresciitation induced plaiiitilf to engage in the traiisaction in 

question (transaction causation) and that lhe misrepresentations dircctly caused the loss about 

which plaintirf coniplains (loss causation)’ ” ( Water St. Lmsc4dd ,  szipro, quoting L u ~ b  v 

Fircssd, 297 A.D.2d 28, 3 1, 745 N.Y.S.2d 534 [2002] ). I n  the instant case, the Trustec signed 

the Application immediately below the statement in the authorization cited above. The Trustee 

thcrelore represented that h e  information contained in thc Application was “true and coniplete to 

the best of [his] kiiowleclge and belief. Plaintiff has alleged that the infoiinatioti contained in the 

Application was false and incomplete, that thc defendants knew that to be the casc, and that the 

derendants made representations with the knowledge that plaiiitiff would rely upon such 

information. That is sulficient to overcome the instant motion to disniiss. 

Rescission 

For thc insurer to bc entitled to rcsciiid the policy Lib initio, aiter it had been in existence 

for two years during thc iiisiired’s lifetime, il must identify a matcrial misrcprcsentation in the 

application that was intended to defraud the iiisurer (Insurance Law $ 3105[b], Cj 

3216[d][l][B][l]; Iiltei.e.stec1 Uderwriters nl Lloyd’s v H. D,I. IIIAssoc., 213 A.D.2d 246, 247, 

623 N.Y.S.2d 871 [lW5]; Process Plants Corp. v BeneJicbial Natl. I,lfC his. Co., 53 A.D.2d 214, 

216-217,385 N.Y.S.2d 308 [19761, @I. 42 N.Y.2d 928, 397 N.Y.S.2d 1007,366 N.E.2d 1361 

[ 19771 ). 

As stated in Goiilcl v CaLyugu C’uiinty N d .  Bunk, 41 Sickels 75, 18Sl WL 12960 (N.Y. 

188 1): 

One who seeks to rescind a compromise of a disputed claim on the ground of 
fraud inus1 proniptly, on thc discovery of thc fraud, restore or offer to restore to 
the other party whatevcr he has received by virtue of it, iPof any value; the tender 
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must he without qualificatioiis or conditions. In an action at law upon the original 
claim, plaintiff must show that he rescinded the fraudulent coniproniisc prior to 
the commencerneiit of thc action; if no rescission is shown a final determination 
by lhe court that plaintilTwas entitled to more than the sum paid, is no answer to 
tlic objection. 

More recent cases have expanded on thc tinic fraine in which plaintiff musl tender 

preiiiiuiiis when secking rcscission: Bcigcr v Miinhntiun Lffc Ins. Co. Atid Atncricaii 

1iitcr.iirriioiirrl 1,ijk Assiircrrire Co. Of New York, 805 F. Supp. 1097, 1 1 10 (S.D.N.Y. 1992) 

Undei- New York law, where an insurer dcfcnds against a claim of coverage on the 
ground that tlic company was induced to issue the policy by fraud or on aiiothcr 
ground olloi-feitiire arid the policy is therefore void from its inception, the iiisurer 
is not required to tciidcr tlic prcmiuni prior to trial on the action. In contrast, 
where ai1 insurer declares an executed rescission, sues to rescind tlic contract [or 
fraud or 011 other grounds, or makes an affirmative demand for rescission in 
defense of a suit, equity requires that the insurance company tcndcr back the 
prcniiuni prior to trial, or at the time of trial i 1  the iiisurer acquires knowledge of 
the ground for rescission after the insured's death. Perry v Metropolitan Life /i?s. 
Cb., 168 A D .  275, 153 N.Y.S. 459 (4th Dep't 191 5 ) ;  Ravisolio v IJniled State's, 
18 F.Supp. 355 (W.D.N.Y.1937). Pniicttiwi I? John Hanrork Mut. Lzfc Ins. Co. of 
Boston, 206 A.D. 872,42 N.Y.S.2d 31 7 (2d Dcp't 1943). 

hi the instant case, plaintiff has timely asserted a claim for rescission in the Complaint 

and the Amended Complaint. Further, plaintiff has properly sought, aid tlie court has ordered 

that the funds be dcpositcd in the court until thc close of cvidencc. 

Defendants' further argument that plaintiff has waived its contractual rights by initiating 

a declaratory judgment action without first returning tlie premiums to defendants is not supported 

by thc casc law discussed above 
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With rcgard to tlic cause ofaction for civil conspiracy, New York does not recognize a 

scparate cause ol‘actioii lor civil conspiracy. Wunl v Cily ofNLiw York, 15 AD3d 592 (2nd 

Dcpt.2005). Under Ncw York law, ~1 plaintiff must suft‘icicntly allege an actioiiablc underlying 

tort in order to support ii cause of action for civil conspiracy. Ani. Pi-cfiwerl Prescription, firc. 1) 

Hedth  Mginf., lite., 252 A.D.2d 414, 416 (1st Dept.1998). “[Wlhile there is 110 cognimble action 

for a civil conspiracy, a plaintiff may plead conspiracy in order to connect the actions of the 

iiidividual dcfcndaiits with an actionable underlying tort aiid establish that those actions flow Irom 

a coniiiion schcnie or plan.” [ Anzericarz Prejerred Presscriplion, Iizc. v H d t h  Mmagenzeiit, h i t . ,  

252 A.D.2d 414, 41 6 ( 1  st Dcpt.1998) 1. 

Thc same allegations discussed above, adequately support thc indcpcndcnt action, and 

infcrciicc of scicntcr necessary to sustain plaintiIPs cause of action for conspiracy to commit fraud 

( SCY Pope \)Hire, 2005 WL 613085, *I3 [SD N.Y.20051, citing Kashi v Gratsos, 790 F.2d 1050, 

I055 [2d Cir-14861; Scr11i-Tec11 Litigution, LLC v Tiizg, 13 AD3d 185, 187 [ 1st Dept 20041 ). 

“Whether a plaintiff can ultimately cstabljsh its allegations is not pari of the calculus’’ in 

dctcrniining a CPLK 321 1 motion to dismiss ( EBC I ,  Innc. v Goldiizatt ,~‘nc~ts Ce To., 5 NY3d at 

1‘)). 

Conclusion 

Bascd on thc foregoing, the motion of deIendants is dcnicd i n  its entirety. And, it is 

hercby 

ORDERED that the motion of defendants Lazar Grunliut, Trustee of Piri Grunhut 2004 E 
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hevocable Life Insurance Trust and Piri Gnuihut for an order dismissiiig the Firs1 Amended 

4 

Complaint o l  plaintiff ‘I’hc LJnited States Life Insurancc Company in the City of New York, is 

deriicd in its entirety. It is Iiirther. 

ORDERED thal counscl for plaintiff shall serve a copy of this order with notice of eiilry 

within twenty days of entry on counscl for deleendants. 

This constitutes the decision and ordcr of this court. 

Dated: August 24, 2007 
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