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-against- liidex No. 1033 14/06 

I )e lndaii  ts. 

now-clccaxcd Dr. Igiiacia I J. Ngo (L‘Ngo”), as tenants-jii-commci~. 

P1:ii nti iT and Ngo entered into a Tenancy-in-Com1i1on Agrcciiieiit at thc time they 

purchased thc condominium in 1993. They also co-owncd Apt. 3 1-H al lhe smiu adclrcss, ;IS 

tcii an t s - i t i  -coIniiio n , b LI t tlial a p x  tment i s i i  o t a t  i ssuc i n this act i c) n . 

Marvin L. T,ifshutz, Esq., a senior- pnrtncr at M I  ,, had reprcscnhl Ngo for many years, in 

coiinectioli with her incdicd practice and pcrsonal mattcrs. When slic died, thc Estate rctained 

L&L to haiidlc the probate procecdings. 



Aftcr Ngo passed away, the I<state and the plaintiKagrccd to scll their intcrests j i i  the 

coiidoininjum. L&L initially agreed to represent tlicni jointly. ‘Thc ~ w o  apartriierits were first 

listed as a package i n  November 2004. L&L alleges that i t  was plaintiff who decided to scll the 

apartments as a packagc, cliosc lhc broker and dctermined the asking price. 

As the apartmcnls rcrnaincd unsold for many months, plailitil’f and lhc Estate 

rcprcseiitatives Ixgan to have disagrecmcnts over possible changes that could bc made to assist 

in selling tlie apai-tmcnts. 

In Mar-ch 2005, a polei~lial buyer made an offer to piirchasc both apartmcnts, which was 

acccptcd by the scllers. €lowcver, tlic transaction ultimately did not go forward wl~cri tlie huycr 

could not obtain tlic necessary linancing. 

‘I’he Kstiite rcprcsentalives arid tho plaintjff again began to dispute how to proceed with 

sclling the apxlnients. I:nr cxiiiiiplc, they disagreed on whether to continuc wilh the same brokcr 

or to rctain tl dilkrent oiic. Ultimntcly, lhcy clccidcd that  Ihe original broker would continue to 

show the apai-hxnts while they selcctcd tl new broker, and tlic triiils would be xolcl iiiclividually 

Over scvcral ~nontlis, thc parties continued to disagree regarding a new broker. I-Iowevcr, 

ii buyer w i s  li)und for Apt. 3 1-8 and the sale oI’thait unit wcnl forward. L&L allcges lhal, as ii 

result of  plnintil’f becoming nic)rc c1is:igrceable and his intcrl‘ering with t l ~ o  s d r  01‘ Apt. 3 1 -H, it 

inhi-med plainliff that il wax best lor him to retain his own counsel. 

I ALL rillcgcs that, on May 0 ,  2005, Kobcrl Ixvine, Esq. (“I.evine”) conlacled lhc law liriii, 

staling 11131 lic was plaintifl’s new attorney for the sale ol’tht: remaining apartmcnl, Apt. 3 1 -C. 

‘I’lic closing oii Apt. 3 1 -C occurrcd on L)t.cembei* 7, 2005. L,&L alleges that, although it 

rcprcsentcd the llstate at tlic closing, I m i n e  was present to protect plaintill’s intei-csts and wiis 
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c~)i~siiIted on c:di issue that arose. ‘The parties agreed that I ,&I, would hold the proceeds in  

escrow until thc allocation between the sellcrs could bc dctermincd. 

c)n February 7 ,  2006, L&I, was contactcd by Stevcn I). Zcrin, Esq (‘Yerin”), plainti I f s  

present counscl. Zcrin inlbrmcd 1 ,&IJ that hc had bcen retained to co~iiiiie~ice an action against 

thc clefendants with regard to the allocation 01 the proceeds. 

In his complaint, plaintiff alleged that, since the timc of tlic closing of‘ Apt. 3 I C ,  I,&l, 

has improperly rctajned a portion ol‘the proceeds of the sale, which should have becn paid to 

plaintiff under [lie (t‘rms arid provisioiis of thc 7’cnancy-iil-ColIlrnOn Agrecrneiil. 

I)lSCXJSSlON 

Motion to 1)isiiiiss 

(_)ti a C‘PI ,R 321 1 motion to dismiss, thc pJeading is given a liberal construction and tlw 

facts allcged therein are acccpted as true. Leon v Aht inez ,  84 N Y2d 83, 87 ( I  994). The motiori 

to dismiss will only bc granted if, u p i i  giving the non-moving party cvery l’avorable inliwcncc, 

tlic hcts do 1101 fit within any ~ognizable legal theory. I d  at 87-88. 

Tlic Estate argues that it was not scrvcd with thc sunmons and complaint within 120 days 

from tliu liling, CPLR 301i-b, and, thcrcforc, its molion to dismiss the complaint should bc 

granted. Tlic suni~iio~is and coniplaint was iilcd on March 10, 2001;. ‘fhc Estate maiiit;iins 11131 it 

was not scrvcd until  October 19, 2006, by pcrsonal service 011 Ramon Ngo, tlw Lhecutor. 

Plainti Kcontends that the clerk of the Surrogatc’s Court wiis served within thc time limit 

requircd by Iho C‘PLR and that such service was sulficient to obtain pcrsonal jurisdiction. 

PlaintiK stated that !i;1111u11 Ngo was pel-sonally served in Cali Ibrnia, but his allonley lllcn adinits 

in  his allidavit that “ i t  appears that scrvice and the previous liling of thc complaint exceeded 120 
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days.” (Xcriii Aff‘at 5 . )  Plaintiff ulso has not submi ttcd the Al’l’idavit o l  Servicc upon I<amori 

Ngo, as proof’of tlic actual date 01‘ service. Williout citing to any lcgd support, plaintiff’ states 

that Ihilurc to scl-ve within the tirnc limit is not iieccssarily a prerequisite to dismissal o1’liis 

cl a iin s c ~ i  .j iir i sd i c ti o 11 a 1 gro uncls . 

HOWCV~T,  the Cl’L,R rcquircs that service of thc siiniiiions and complaint be made within 

120 days afier the liling ofthe summons and coniplaint. If scrvice is iiot made within thc 

reqLiisitc time limit, then tlic court shall disrniss the action without presjudice, or upon good causc 

S ~ I O M ~ I I  or i n  thc iiitcrcst ofjustice, extend the timc [or scrvice. CPLK 306-b. 

No1 only dcscs plaiiilifi‘not subrnit a copy of- the AlXidnvit 01‘ Servicc up01i Ramon Ngo, 

but lic ; i lw  admits tlmt the cxccutor ofthc Estatc was served wcll beyond thc 120-day l ime 

pcriod, and of‘l’crs 110 explanation for his almost threc-month dclay in serving h e  sunimons and 

complaint. Instead, he rclics on a conclusory assertion that scrvice on llic clcrk of thc Surrog:atc’s 

C.hurl is sufficient, without providing any legal support for such a statement. 

Given plaiiitilT’s lack u f  explaiiation for the dclay, thc coinplaint is dismissed without 

prc~jiidic~ ;is to thc Estatc. 

iV1 o t i o n f(s r S 11 in mary .I udg mcn t 

A motion lor summary judg~ile~it  should be grantcd if the moving party has sufliciently 

cstablislied [hat i t  is warranted ;is a Inaltcr of law, CPLR 32 12(bj. A h i r a  v Pruspecf Has])., 68 

NY2d 3209 324 ( 1986). However, the motion will bc dcnicd if the opposing party presents 

sullicient cvidcncc establisliing tliiil therc is a genuine issuc of I j c ~  rcmnining. %zi~’kc~t-/?rcrt~ v (.‘i[jj 

o f ‘ N ~ w  I’ork, 49 NY2d 557,  560 (1980). 

I’laintift‘lias brought, iizler ,diu, thc ibllowing causcs of aclion against L&L: breach of‘ 

4 



licluciary duty; breach of contract; conspiracy a i ~ d  aiding and ;ibcttii~g Ihc Estate in  breaching 

coiitractinl and iiduciary dutics; and intentional niisl-cpresentation. 

Plainti ff argues that after 1 ,&L took possession of the procccds from the sale of the 

qarlmonts, it ref-iised to give plaintiff his share o l  the funds, which totaled over  a hair million 

dollars, even tliough the parties only disputcd $1 0,OUO. Plaintiff contends tlial instead ol J ALL 

remitting to him the funds that were not in dispute and retaining the $10,000 ns to which llicre 

was clisagi-cement, defendants withlield all the firnds until after this action was institutocl. 

Plailltitl‘aclinowledges tlial he has since been paid his share of the proceeds from the sale. 

Howcvei-, he still scclis punitive damages from del‘eiidaiit L&I,, based 011 his claims for breach of 

iiduciary cluty m c l  intentional misrcprosent3ti011 regarding the c l d i i g  statement. 

L&l, argues tlial it should bc granted sumiiiaryjudgme~it becausc the law firm is inim111~c 

from civil liability, as the allegations arc bascd on the false irriplication llial it reprcsentcd 

plaintifi‘lor the duration o f  the sale of Apt. 3 1 -C. Instead, J ,&L contcnch that plairiti~’l’rctai1icd 

I m i n c  to represent li i i i i  in the sale. ‘I’hercfore, L&I, mairitaiiis that ihcre was 110 liducialy 

relationship txtwcen itsel1 and plaintifl‘tlint could have been breached because it was iio longcr 

representing plainiiff a t  tlic tiiiic the apartmelit was sold. Allhough the cor-npliiint does contain 

allegations thai, when the apartment was sold on Dccember 7, 2005, I.&L was cngagcd as legal 

coiiiiscl lbr bo01 plaintiff‘ arid llic Estate, plaintiff has not submiltccl any proof to counter I &L’s 

evidcncc that J..cvhc took over reprcseiitatioii of plaintifi’s interests well bcli,r-c Ilicn, as 

cstablishcd i n  David L3, Merkin’s Mficiavit. Tlic plcadings tlicmsclves are not sufikicnt; 

cvidcntiary fiicts nre I-cqiiircd to oppose a suiiii1i;iry .judgment motion. 5‘. c!. (:’qxJ/in iZ.s.vo~.~s., 1t7c’. 

v Glohc Ad/<?, Gorp., 34 NY2d 138, 343 (1974). 
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I .  
t'laintiff s ciirrcrit couiiscl, Zeriii, merely sulsinits his own affidavit in opposition. 

Howcver, Zcrin has 1ic) personal knowledge of the facts that occurrcd at Ihc time of h e  sdc .  Thc 

al'liant opposing a motion liir summary jiidgiiicnt is rcqiiircd to havc persoiial knowledgc. Id. at 

342, Zcrin, who was retained to reprcsent plaintiff in this aclion in February 2006, could riot 

have had first-hand knowledge of plaintin's relationship with Levine or J .&L months carlier. 

Plaiiitifl'hi~~isclfhas not strbiiiilled an dlidavit to attest to thesc facts, As such, plaiiitifl.lm no1 

put li)rth evidence suflicicnt to opposc this motion for summary judgmeiit a n c l ,  as a rcsull, the 

summary jildgiiicnt is granted as to I.,&L 

Accordingly, i t  is 

Ol<Dl<l&I) that the niotiori to dismiss lhc complaint as against the Estate o F  lgiiacia I J. 

Ngo is granted without prejudice; and i t  is further 

ORIIERED that the inotioii for xurnmary.jiidb'nlcnt disiiiissing the coniplainl is granted in 

favor ol'Lil'shutj. & I.,ifsliiit~, P.C.; and it is furthcr 

ORI)I+,l<ED that the clcrk dial1 entcr judgment accordingly. 'L';,. \ , +i>d 

Dalcd: August 20, 2007 
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