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SUPREMLE COURT OF TIE STATLE OF NEW YORK

COUNTY OF NEW YORK: IAS PART 49
_______________________ - S R, '¢
OSCAR B. GARI'EIN, ‘

Plaintiff,

-against- Index No. 103314/06

ESTATE O IGNACIA U, NGO and
LIFSHUTZ & LIFSHUTZ, P.C., :

Defendants.
________________________________________________________________________ X

Herman Cahn, J.

Defendants move to dismiss this action, CPLLR 3211, as to defendant Istate of Ignacta U,

Ngo, and for summary judgment, CPLR 3212, as to defendant Lifshutz & I.Jifshuiz, @
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This action is based on the sale of a condominium apartment, Apt. BW)E{S'MM 30

v
NS,
West 617 Street, New York, New York, that was owned by plaintill ()3;53\3 . Garfcin and the

now-deceased Dr. Ignacia U. Ngo (*“Ngo™), as tenants-in-comimon.

Plaintifl and Ngo entered into a Tenancy-in-Common Agreement at the time they
purchased the condominium in 1993, They also co-owned Apt. 31-B at the same address, as
tenants-in-common, but that apartment is not at issuc in this action.

Marvin L. Lifshutz, Esq., a senior partner at I.&l ., had represented Ngo for many years, in
connection with her medical practice and personal matters. When she died, the Estate retained

L&L (o handle the probate procecdings.




Alter Ngo passed away, the Eistate and the plainti{f agreed to sell their interests in the
condominium. L&L initially agreed to represent them jointly. The two apartments were (irst
listed as a package in November 2004, L&L alleges that it was plaintiff who decided to sell the
apartments as a package, chose the broker and determined the asking price.

As the apartments remained unsold for many months, plaintiff and the Estate
representatives began to have disagreements over possible changes that could be made to assist
in selling the apartments,

In March 2003, a potential buyer made an offer to purchasc both apartments, which was
accepted by the sellers. However, the transaction ultimately did not go forward when the buyer
could not obtain the necessary {inancing.

The Hstate representatives and the plaintiff again began to dispute how to proceed with
sclling the apartments. I'or example, they disagreed on whether to continue with the same broker
or to retain a different one. Ultimately, they decided that the original broker would continue to
show the apartments while they selected a new broker, and the units would be sold individually.

Over several months, the parties continued to disagree regarding a ncw broker. However,
a buyer was {ound for Apt. 31-B and the sale of that unit went forward, L&L alleges that, as a
result of plaintiff becoming more disagreeable and his interfering with the sale o Apt. 31-B, it
informed plaintiff that it was best for him to retain his own counsel.

[L&L alleges that, on May 9, 2005, Robert Levine, Esq. (“Levine™) contacted the law {irm,
stating that he was plaintitt”s new attorney for the sale of the remaining apartment, Apt. 31-C.

The closing on Apt. 31-C occurred on December 7, 2005, L&L alleges that, although it

represented the Isstate at the closing, Levine was present to protect plaintifl’s interests and was




consulted on cach issue that arose. The parties agreed that 1.&1. would hold the proceeds in
escrow until the allocation between the sellers could be determined.

On FFebruary 7. 2006, L&I. was contacted by Steven D. Zerin, Lisq. (“Zerin”), plainti(ls
present counsel. Zerin informed 1.&L that he had been retained to commence an action against
the defendants with regard to the allocation of the proceeds.

In his complaint, plaintiff alleged that, since the time of the closing of Apt. 31-C, L&L.
has improperly retained a portion of the proceeds of the sale, which should have been paid to
plaintftf under the terms and provisions of the Tenancy-in-Common Agreement.
DISCUSSION

Motion Lo Dismiss

On a CPLR 3211 motion to dismiss, the pleading is given a liberal construction and the
facts allcped therein are accepted as true. Leon v Martinez, 84 NY2d 83, 87 (1994). The motion
to dismiss will only be granted if, upon giving the non-moving party cvery favorable inlercnce,
the facts do not fit within any cognizable legal theory. [d. at 87-88.

The Istate argues that it was not served with the summons and complaint within 120 days
from the filing, CPLR 306-b, and, therefore, its motion to dismiss the complaint should be
granted. The summons and complaint was filed on March 10, 2006. The Estate maintains that it
was not served until October 19, 2006, by personal service on Ramon Ngo, the Lixecutor,

Plainti({ contends that the clerk of the Surrogate’s Court was served within the time limit
required by the CPLR and that such service was sulficient to obtain personal jurisdiction.
Plainti{T stated that Ramon Ngo was personally served in California, but his attorney then admits

in his affidavit that “it appears that scrvice and the previous filing of the complaint excecded 120




days.” (Zerin AfCat 5.) Plaintiff also has not submitted the Affidavit of Service upon Ramon
Ngo, as proof of the actual date of service. Without citing to any legal support, plai ntift states
that failure to serve within the time limit is not necessarily a prerequisite to dismissal ol his
c¢laims on jurisdictional grounds.

However, the CPLR requires that service of the summons and complaint be made within
120 days after the filing of the summons and complaint. If service is not made within the
requisite time limit, then the court shall dismiss the action without prejudice, or upon good cause
shown or in the interest of justice, extend the time lor service. CPLR 306-b.

Not only does plaintiff not submit a copy of the Affidavit of Service upon Ramon Ngo,
but he also adimnits that the exccutor of the Estate was served well beyond the 120-day time
period, and offers no explanation for his almost three-month delay in serving the summons and
complaint. Instead. he relics on a conclusory assertion that service on the clerk of the Surrogate’s
Court is sufficient, without providing any legal support for such a statement.

Given plaintifFs lack of explanation for the delay, the complaint is dismissed without
prejudice as to the Estalc.

Motion for Summary Judgment

A motion lor summary judgment should be granted if the moving party has sufficiently
established that it is warranted as a matter of law, CPLR 3212(b). Alvarez v Prospect Hosp., 68
NY2d 320, 324 (1986). However, the motion will be denied if the opposing party presents
sullicient evidence establishing that there is a genuine issuc of fact remaining. Zuckerman v City
of New York, 49 NY2d 557, 560 (1980).

Plaintifl has brought, inter alia, the following causcs of action against L&L: breach of




fiduciary duty; breach of contract; conspiracy and aiding and abctting the Estate in breaching
contractual and f{iduciary dutics; and intentional misrcpresentation.

Plaintiff argues that after 1.&L took possession of the procceds from the sale of the
apartments, it refused to give plaintiff his sharc of the funds, which totaled over a hall million
dollars, even though the parties only disputed $10,000. Plaintift contends that instead of I.&L
remitting to him the funds that were not in dispute and retaining the $10,000 as to which there
was disagreement, defendants withheld all the (unds until after this action was instituted.

Plaintifl acknowledges that he has since been paid his share of the proceeds from the sale.
However, he still secks punitive damages from delendant L&I., based on his claims for breach of
(iduciary duty and intentional misrepresentation regarding the closing statement.

L&l argues that it should be granted summary judgment becausc the law firm is immunc
from civil liability, as the allegations arc bascd on the false implication that it represented
plaintifl for the duration of the sale of Apt. 31-C. Instcad, 1.&L contends that plainti{f retained
l.evine to represent him in the sale. Thercfore, L&I. maintains that (here was no fiduciary
relationship between itsell and plaintifl that could have been breached because it was no longer
representing plaintiff at the time the apartment was sold.  Although the complaint does contain
allegations that, when the apartment was sold on December 7, 2005, .&L was engaged as legal
counsel {or both plaintiff and the Estate, plaintift has not submitted any prool to counter LL&L’s
evidence that Levine took over representation of plaintifi”s intercsts well before then, as
cstablished in David B. Merkin’s Affidavit. The pleadings themsclves are not sufficient;
cvidentiary facts are required to oppose a summary judgment motion. S. J. Capelin Assocs., Inc.

v Globe Mfy. Corp., 34 NY2d 338, 343 (1974).
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Plaintiff’s current counsel, Zerin, merely submits his own affidavit in opposition.

However, Zerin has no personal knowledge of the facts that occurred at the time of the sale. The

alfiant opposing a motion [or summary judgment is required to have personal knowledge. Id. at
342, Zerin, who was retained to represent plaintiff in this action in February 2006, could not
have had first-hand knowledge of plainti{l’s rclationship with Levine or 1.&L months carlier.
Plaintif[ himself has not submitted an affidavit to attest to these facts, As such, plaintif( has not
put forth cvidence sulficient to oppose this motion for summary judgment and, as a result, the
summary judgment is granted as to L&L.

Accordingly, it is

ORDERED that the motion to dismiss the complaint as against the Istate of Ignacia U,
Ngo 1s granted without prejudice; and it is further

ORDERED that the motion for summary judgment dismissing the complaint is granted in

favor ol Lifshutz & Lifshutz, P.C.; and it is further %:: 0
ORDERED that the clerk shall enter judgment accordingly. . : f:‘!-‘-.-”\ = .
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