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SUPREME COURT OF THE STATE OF NEW YORK 
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x 

RAYMOND WRIGHT, aka TiJ ORSON WRIGHT, 

Plain[& 
Index No.: 6043 18/06 

DECISION/O~EIC 
- against - 

MELVIN DENNIS, ct al., 

X 

In this action, plaintiff Raynioiid Wright, procccdiiig pro sc, sceks dainagcs against 

defendants for defamation and othcr allcgcd wrongs. According to the original complaint, 

plaintiff is a resident of 10 Watersidc Plaza in Manhattan, and was elcctcd an officer orthe 

Waterside Tenants’ Association (“WTA”). Defendants Dcnnis, Franklin, Kasscll, Iacshellc and 

Molloy arc “officials” of thc WTA; defendant “David Roscnberg d/b/a Marcus Rosenberg & 

Diamond” (“Rosenberg”) is the attorncy for thc WTA; and defendant “Arthur Zabarkes d/b/a 

Waterside Managemenl LLC” (“Zabarkes”) is the “supeiintendent” o r  the premises. (Complaint, 

1111 1-2.1 .> 

Dcfendant Zabarkes moves to dismiss the complaint against him and Waterside 

Managcment LLC. In suppod of the motion, Zabarkes submits an affidavit attesting that there is 

no such entity as Watcrside Management LLC, arid that he is the President of the Management 

Company at Waterside Plaza LLC. 

action to iiiclude Waterside Plaza LLC as a defendant and to substitute Ai-thur Zabarkcs 

111 response, by separate motion plaintiff seeks to amend ihe 



individually for thc defendant named in the original coinplaint as Arthur Zabarkcs d/b/a 

Watcrside Management LLC. 

Jt is wcll settled that leave to anlend “‘shall be rreely given’ absent prcjudicc or suiprise 

resulting directly from the delay.” (McCaskev, Davies & Assocs., hic. v New York City Hcaltli 

& Hosps. C o p ,  59 NY2d 755, 757 [1983]. See CPLR 302S[b].) The decision whcthcr to pennit 

amendment of pleadings is coiiimitted to the discretion of the court. (Edenwald Conlr. Co. v City 

of Ncw York, 60 NY2d 957 [ 19831.) However, “in order to conserve judicial resources, an 

exaininatioii o r  the underlying merits of thc proposed causes of action is warraiitcd” (Non-Linear- 

Tradinc Co. v Braddis Assocs., Inc., 243 AD2d 107, I 1  6 [ 1 ’I’ Dcpt 19981 [intemal quotation 

marks and citations omitted]), and leave to amend should be denied when the proposcd pleading 

“is palpably insufficient as a matter of law.” (Davis & Davis, P.C. v Morson, 286 AD2d 584, 5 S S  

[ l q t  Dept 20011; Bankcrs Trust Co. v Cusumaiio, 177 AD2d 450 [ I  ’‘ Dept 19911, !y dismissed 81 

NY2d 1067 [ 1993 1.) “Therefore, a motion for leave to amcrid a pleading must be supported by 

an affidavit oi‘inerits and evidenliary proof that could be coilsidered upon a motion for summaiy 

judgment.” (Non-Linear Trading Co., 243 AD2d at 1 1 h [internal quotation marks and citations 

omitted] .) 

Hcrc, plaintiff fails to make a prima facie showing that thc proposed amended complaint 

has merit. Ncithcr the original nor the amended complaint contains [actual allegations lo 

support a cause of action against Zabarkes in his iiidividual capacity. (See Metropolitan Traiisp. 

huth. v Triumph Advcrtisinc Prods., Inc., 116 AD2d 526 [ I  ‘I Dcpt 19861; Itamari v Giordan 

Dev. C o p ,  298 AD2d 559 [3d Dept 20021.) 

Nor is any showing niadc as to the iiierits of any cause of action against Waterside Plaza 
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LLC. To the extent that the amended complaint seeks to plead a claim of defamation against 

this cntjty, it fails to set forth the words that constitutc the defamation with particularily, as 

required by CPLR 3016(a). Moreover, while plaintiff appcars to allege that Waterside Plaza LLC 

colluded with the WTA officcrs in a claim that plaintiff stole the WTA’s computer, plaintiff fiils 

to submit any evidence in support of this contcntion. To the extent that the amended cornplaint 

seeks to plead a cause of action against Waterside Plaza LLC for intentional infliction of 

crnotioiial distress, the coinplaint is also plainly lacking in merit. In order to be held liablc lor 

this tort, a dcfcndant must have engaged in “extreme and outrageous conduct.” (See Howell v 

New York Post Co., 81 NY2d 1 15, 121 [ 19931.) The service of a rent dcniand, without more, 

does not constitute conduct that rises to the levcl ofoutrageousness sufficient to support this toit. 

The problems with rcpairs, as allcgcd in the amended complaint, and thc placcmcnt of a 

nepartiiient of Buildings violation on the premises arc also iiisuflicjcnt to support a claim of 

intentional infliction of emotional distress. 

The aineiided coinplaint contains numerous other allegations of wrongdoing on the part 

of Zabarkes and Waterside Plaza. These allegations, to tlic extent they can be comprehended, 

also do not support a cognizable cause of action against Zabarkes individually or Waterside Plaza 

LLC. Plaintiffs motion to amend will accordingly be denied. 

Plaintiff submitted a sur-reply 011 his motion to amcnd, rcqucsting sanctions against 

defendants for dilatory filings. This sur-reply was unauthorizcd and will not be entertained by 

the court. However, the court notes that therc is no basis whatsoever in this record for any 

finding of sanctions against defendants. Plaintiff is admonished that a frivolous rcquest Tor 

saiictjons may itself bc sanctionable. (& 22 NYCRR $ 13O-l.l[c][3].) 
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The court further notes that defendant Zabarkes was the sole defendant to rnovc to 

dismiss the complaint. Whilc defendant Rosenberg opposed plaintiffs motion to amend, thc 

motion to aniend sought only to add claims against Zabarkes and Waterside Plaza LLC. 

It is hercby ORDERED that the motion of defendant Arthur Zabarkes d/b/a Waterside 

Managctncnt I L C  is granted to the extent of dismissing thc coiiiplaiiit against Arthur Zabarkes 

and against Waterside Management LLC; and it is iiirther 

ORDERED that plaintiffs motion to amend tlic complaint to include Waterside Plaza 

LLC as a defendant and to substitute Arthur Zabarkes individually as a defendant is dcnicd; and 

i t  is further 

ORDERED that tlie reinaiiiiiig claims are severed and shall continue; and it is furthcr 

ORDERED that motions to dismiss, if any, by any other dcfendants in this action shall be 

brought on by order lo show cause within 30 days of the date of cntry of this order. 

This constitutes tlie decision and ordcr of the court. 

Dated: New York, New York 
August 20, 2007 
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