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ANNED ON 813012007 

SUPREME C O U m O F  THE STATE OF NEW YORK - NEW YQRK COUNTY 
r 

PRESENT: \ -- PART $& 
Justice 

- v -  

INDEX NO, 

MOTION DATE 

MOTION SEQ. NO.  60 3 
MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

-- 

__ 

Cross-Motion: -1 - Yes Ll / No 

Upon the foregoing papers, it is ordered that this motion 



Plaintiff, 

-against- 

CNA REINSLJIWNCE COMPANY LIMITED 
n/k/a C X  REINSURANCE COMPANY LIMITEI), 
EAGLE STAR IaJNSLJRANCE COMPANY 
LIMITED 11/k/a (3.1:. F R A N K O N A  REINSURANCE 
LTT)., GENEIiAI., hCC1L)ENT FIRE AND L1FB 
AS S LJ RAN C: E C1 O K  POI< AT1 0 N P LC n/k/a A VIVA 
PLC, ROYhl, A.ND SUN A1,LIANCE PLC, CERTALN 
UNDF,RWRI‘l’ERS AT LT,OYD’S EVIDENCED BY 
CONTIUCT N 0. E N  CDOPR98, CERTAIN 
UNDEKWIUTERS AT LLOYD’S EVIDENCED BY 
CONTRACT NO. ENC130XS98, INTERNATIONAL 
INSURANCE COMPANY OF IJANNOVER LTD, ancl 
ENCON UNDERWRITING, P 

. .  

Index No. 1OX121/04 

RICHARD B. LOWE, J I I ,  J.: 

I’laintiff IJdayan TI. Ghose movcs (scq. no. 007), pursuant to CI’LR 3 124 and 3 126, to 

compel document production and rcsponses to interrogatories.' Spccifically, plaintiKsccks: ( 1 ) 

underwriting manuals and guidelincs; (2) claims liaiidling manuals; and (3) documents 

conccrning wlicthcr. defcndants sold finite reinsurance. 

BACKGROUND 

Thc rclevant hcts arc sct fort11 in detail in the court’s prior decisions and ordcrs datcd 

March 30, 2005 and Janiiary 26, 2006. To sutnmarizc, plaintifl‘ IS tlic fomiei- C‘hairman of thc 

‘A  llhough plaiiitifi‘iiiovcs to coiiipel aiiswcrs lo interrogatories, p h i n h f f  has not argued 
that defcndants should be rcquired to answcr any intcrrogatory. 



Board of Llirectors of Ncw Cap Reinsurance Corporation J loldings Liniited (Ncw Cap Rc), ;I 

corporation engaged in tlic business of selling intcrnational rcinsLir;iiicc contracts. 

Dcfcndant Encon LJndcnvriting (Encon), as insurancc manager‘, issued i t  dircctors’ and 

officers’ liability insurance policy to Ncw Cap Re, which was underwrittcn by dcfcndants CNA 

lieitisuraiicc Company n/k/a CX Rcinsurancc Company Limited, Eagle Star Reinsuimicc 

Chnpany Limited n/Wa G. E. Frankona Reinsurance Ltd., General Accident Fire and I ,ifc 

Assuraiicc Corporation PLC dk /a  Aviva PLC, Itoyal and Suii Alliance PLC, certain uiidcrwrilei-s 

at Lloyd’s cvideiiced by contract [io. ENCDOI’R98, ccrtairi undcrwri lers at Lloyd’s cvidcnced by 

contract 110. ENCDOX508, and International hisurance Company of Haniiovcr Ltd. 

I’laintiff alleges that, shortly after New Cap Re rnadc a convertible iiotcs ofi‘ti-iiig 

pursuant to a prospectus datcd Novcinber 18, 1998, the company learned that it had sul’l‘er-od 

grcatcr losses that year than it had anticipated. Ncw Cap Re and its subsidial-ics were placctl into 

liquidation, and New Cap lie’s officers and directors, including plaintiff, were namcti as 

defcndants in an action in Australia concerning the convcrtible notes offering. 

After plaintiff iiilormed defcndants of circurnstanccs giviiig rise to claims, clel‘endmt,s: 

scnt plaintiff two letters dated March 31, 2004 and July 6, 2004 statins that they wcrc rescinding 

the policy based upon New Cap lie’s material inisrcpresentation to ils Icnder, 1)rcsdner Bank 

Aktieiigcscllschafl (Drcsdner). According to defendaiits, in 1998, New Cap lie subinitkc1 :I 

financial statcmenl to Drcsdner, which failed to disclosc that it had purchased a fini tc I-eiilsur:uice 

contract - also known in the industry as a stop-loss or smoothing cover. The pui-chase of finite 

‘Eiicon was dismissed from the action in  the court’s decision and ordcr- datcd .I:miixy 20, 
2 ()O 0. 



rcinsurance had the efi‘ect of inflating thc company’s balance sheet, which, as  ;I resull, showed 

that it was in compliance with a minimum net worth coveiiant with Dresdner. 1)el‘ciidants took 

the positioii that thcy would not have renewed the policy in 1998 if they had known of the 

inisrcpresent a t. I o n .  

Plaintiff coiuinciiccd this action seeking, intcr alia, a declaration that lie is entitled to 

iiidciiinification under the policy and damages for dcfcndants’ breach of tlic insurance contracl 

The inshiit motion involves requests for documents dated Fobrimy 25, 2005 and Api-1 I 

25, 2005. Plaintiffs requests lor documents dated February 25, 2005 demaiidcd, ainong utlicr 

3. All undenvritingmanuals and guidelines from 1996 tlirough tlic prcsent, and  
a l l  other documents concerning policies and proccdures thu[ iiifbi-iiicd 

[dcfendants’] underwriting decisions, including policics and pi-occdiires 
governing the types of information [dekiidants rcview] to evaluate risk. 

5.  All claims filcs relating to claims by officers and directors of [New Cap Re], 
including Plaintiff Chose. 

6. All claims handling nianuals and guidclines from 1998 through the pi-esent. 

(Tsan Allinn., Exh. 7). 

hi rcsponse, defendants objected on the grounds that they wcrc overly broad, uiidirly 

burdensome, and sought pi-ivilcged information or information not rcasonably calculatcd to Icad 

to thc discovery of admissi ble evidencc (Tsan Affirm., Bxh. 8). Dcfcndants liirtlicr statcd t h t  

they wcrc not aware 01 any undcnvriting maiiuals or claims handling iiianuals or guidclines. 

l’hereaftcr, on May 10, 2005, defendants produccd documents consisting of the policy, NCLV C’n1-1 

Rc’s initial application, New Cap Rc’s renewal application, and certain con-cspondence. On 

August 5 ,  2005, dcfcndants produccd tlic two letters to plaintiff rescindmg t1x policy and 
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correspondence between counsel for Encon and plaintiff’s Australian and New Y orli counsel. 

By so-ordered stipulation dated October 26, 2006, the partics agreed, among nthcr things, 

that each dcfendant would servc a response to plaiiitiffs requests for documents by Novci i~bcr  

30, 2006. 011 that datc, defendants objccted on  the saiiic grounds as in thcir initial responses 

Defendants’ rcsponse stated that all “discoverable” documents had bccn produccd, aiid 

refcrcnced all docuiiicnts submilted as cxhi bits in prior motions. 

In another so-ordcrcd stipulation, dated January 4, 2007, dekndants agreed to pmv1dc ~1 

affidavit from Encon stating that it had produccd all docuinciits rcspoiisivc to plaintii‘l‘s Febnwy 

2005 document request. 

Plaintiff’s rcqucsts for documcnts dated April 25, 2005 I-ead as follows: 

State whether [defendants have] cvcr sold or offercd finite reinsurance, h i  tc covcr, 
smoothing cover, rollover coverage, time and distance policics, or any o t l w  type of 
rcinsurance or product that involves the traiisfcr of a known loss, and attach dl 
documents conccrning [dcfcndants’] sale or offer to sell ;I product o1 this type. 

(Tsan Aliimi., Exh. 18). 

Dcfcndants objected 011 the grounds that the requests wcrc overly broad, undiily 

burdcnsome, vaguc and ambiguous, sought iiiformation protectcd by the attonicy-client privilege 

and work product, and infomiation not reasonably designcd to lead lo thc discovery of‘atliiiissihlc 

evidence (Tsan Affirm., Bxh. 19). 

By so-ordered stipulation dated Octobcr 20, 2005, defcndants agreed to produce fur the 

years 1908 through 1099 “niarketing aiid advcrtising material pertaining to the issltilllcc of‘ s t o p  

loss/smoothing cover aiid any letters offcring such covcrage.” 

Oil January 3 I .  2006, defeiidaiits served a supplemental I-esponse, in wliicli they stilted 
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that each defendant did not issuc, or upon a diligent scarch could not locatc, any marketing or 

advertising material or lcttcrs offering stop loss coverage for the ycars 1998 tlirough 1999. 

DISCUSSION 

CI’LR 3101 (a) provides that “[tlhere shall be full disclosure of all matter material : u ~ l  

iicccssary in the prosccution or defciisc of an action, regardless of  the burdcn of proof.” Tlic 

words “matcrial and necessary” are construed liberally to require disclosure of aiiy facts lxaring 

on thc conli-oversy which assist by sharpening the issucs and reducing dclay aiid prolixity (AIli’rr 

v Crowcll-Cdliw Puhl. Ch., 21 NY2d 403, 406 [1468]). ‘“The lest is one ofusefulness ;rnd 

reasoii’” (Aurdm 1’ 302-304 Mot[ SI. Assoc., 94 NY2d 740, 746 [2000], qiiotirig Allrti, 21 NY2d 

at 406). Prc-trial disclosurc cxteiids not only to admissihlc cvidence but also to tcstimoiiy o r  

docuiiicnts which may lead to the disclosurc of adniissiblc cvidence (sei. Mattcr o / ’ N ( w  York 

CountJ~DES Ida . ,  171 AD2d 119, 123 [lst  Dept 19911). 

An insurcr may avoid an insurance contract if  the insured made a material falsc ststemen1 

of fact as an induccment to making the contract (Fc.deral Ins. Co. 1’ Kodowski, I8  AD3d 33, 39 

[Ist Dcpt 20051; SOP a l . ~  Insurance Law $ 3 105). ‘“[Tlo establish its right to resciiid ai1 

insuraiicc policy, an insurer must demonstrate that the insured made a material rnisl-~presentatic7ri. 

A misl-eprescntation is iiiatcrial if thc insurer would not have issued the policy had it known the 

f k t s  riiisrepreseiitcd’” ( S C ~ I ~ ~ ~ Z C ’ I -  v f’eizkcr-t, 41 AD3d 688, 640 [2d Depl 20071, qiiotiiig Zilldiii 1.’ 

Mutuiil /if;. I m .  Cu. o/h/. Y., 2x7 AD2d 713, 714 J2d Dept 20011). I<escissim is a11 av;iilable 

remedy cvcn if the niatcrial misrcprcsentatioIIit;~tioli was innocent or unintentional ( C 7 z ~ i / ~ ~ ~ / ~ o v i c  I’ NIY’  

York Cwl. Mut. Fire ./17.s. co., 307 AD2d 435, 436 [3d Lkpl 20031). 

PIairitiIf sccks defendants’ underwriting manuals and guideliiics from I996 through thc 
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prescnt, as detailed in Ttcin No. 3 of plaintiff‘s Febniary 25, 2005 document rcquests. I’lnintifi‘ 

argues that such docuniciits are neccssary to disprovc defendants’ defciise of rcscissiori. 

Oefcndants statc that, 011 May I O ,  2005, they produced Encon’s undcrwriting file pertaining to  

thc renewal of the policy, and argue that thcir iindcrwriting manuals are irrclcvant, sincc Eiicon 

was responsiblc for underwriting the policy. At the oral arguincnt on May 16, 2007, coiiiiscl l o r  

defcndants reprcsentcd 1-hat there were no undcrwriting manuals (S/16/07 Tr., at 10, 12-1 3). 

An insurer can cstabl ish matcriality by submitting documentation concerning its 

underwriting practices, such as undcnvriting manuals, bulletins, or iules pcr‘tiiiliing to similar 

risks, which show h a t  it would not havc issucd the policy if the correct infbrniation had bccn 

discloscd in thc insurancc application (Rkecker St. Health & Bcuuty Aids., lm:. v Granite S‘[[itc 

fns. C‘o., 38 AD3d 231, 232 [ 1st Dept 20071; Parmar I’ Hrwnircige 1n.c. Co., 21 AD3d 5 3 8 ,  540 

[2d Dcpt 20051; ,S/iupiro v Allstatc fAfi Im. Co. q f N .  Y., 202 AD2d 659, 660 [2d Dept 1094-]). 

Defendants claim that they would not have renewed the policy if they had hiown of New Clap 

Re’s misrcpresentation to Dresdner. Therefore, plaintiff is cntitled to defcndants’ undcrwritirig 

manuals and guidelines on the issuc of materiality, as set forth in  plaintiffs February 2005 

docuriient rcquests (SCL! Witltzer v /DSIns. Co. q f N .  Y., 96 AD2d 1 OS3 [2d Dcpt 19x31 [granting 

plaintiff’s motion to compel production of docurnentatioii to cvaliiate qiicstion of matcriality]). 

If such docmnents do not exist, defciidants are direotcd to providc an affidavit of good fiiitli  

search by an individual with pcrsonal kiiowledgc of thc search, within 30 days of the datu of tliis 

order (see Lytriiics Holriirzg C‘orp. v Kim~t ,  97 AD2d 7 IC) ,  720 [ 1st Dcpt 19831). 

As stated in ltcni Nos. 5 and 6 of plaintifi’s Fcbruary 25, 2005 docunicnt requests, 

plaintiff seeks defendants’ claims-handling documcnls and guidelincs and other documents 
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concerning the handling and rcjection of plaintiffs claim. Dcfcndants claim that all non- 

privileged claims lile documcnts pertaining to plaintif1 have hccn produced, and have provided a 

privilege log with respect to thc rcrnaining allegcdly privileged docunicnts ( s w  Tsan Afiirni., 

Exh. 13). Thc lattcr docurnenis arc the subject of an application beforc a special master. 

Pursuant to a so-ordcrcd stipulation dated June 21, 2007, the parties wcre direclcd to contact the 

special master in early July to schedule an in camera review ofprivilcgcd documcnts. Ncither 

party has addrcsscd thc outcome of that review, Accordingly, tlic court nccd not address this 

request wliilc the application is pending bcforc the special master. 

Finally, as set forth in plaintii‘i‘s April 25, 2005 document requcsts, he also sccks 

documents concerning whether defendants evcr sold iiiiitc reinsurancc. Plaintill‘lias failcd to 

show that such documcnts are “matcrial and necessary" ( S E E  Ilus 1’ Nihcxgen cB Co., 303 AJI2cl 

298 [lst  Dept 20031). I Icre, defendants claim that New Cap Re’s failure to disclose the kict that 

it Iiad purchased fiiiitc reinsurancc warranted rcscission of thc policy. 

Plaintifl’s rcqucst for prospective relief striking defendants’ rescission dei‘cnsc is a drxtic 

sanction not warranted under these circumstances (CPLII 3 126; Boiiizer v P d w - J l ~ i v i s ,  4 1 RD3d 

522 [2d Dept 20071). 

CONCLUSION 

Accordingly, it is 

OIIDERED that the rnotion (scq. no. 007) by plaintiff Udayan 1). Ghusc to compel 

discovery is granted to the cxtcnt that defciidants are dircctcd to producc the undcrwl-itiiig 

manuals and guidelines as described in ltcm No. 3 of plaintiffs requcsts for docimcilts datccl 

February 25, 2005, or an affidavit of good faith search by an individual with pel-soiial Icnowledge 
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of the search, within 30 days ofthc date ofthis order, and is othcnvise denied. 

Datcd: August 20, 2007 

ENTER: 
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