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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: KlBBlE F. PAYNE 
Justice 

PART 4 

In the Matter of Application of 

IRVING JOCHELMAN 
INDEX NO. 103533/07 

Petitioner, 
MOTION DATE 6/23/07 

For a Judgment Pursuant to  Article 78 of the Civil 
Practice Law and Rules, MOTION SEQ. NO. 001 

MOTION CAL. NO. .. . 

-against- 

THE NEW YORK STATE BANKING DEPARTMENT, 
DIANE TAYLOR, SUPERINTENDENT OF BANKS, and 
THE NEW YORK STATE DEPARTMENT OF BANKS, 

Respondents. 

The following papers, numbered 1 to  were read on this motion to/for 

Notice of Motion/ Order t o  Show Cause - Affidavits - Exhiblts ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

I_.--.-- 

Cross-Motion: 1 .  

PAPERS NUMBERED 

Upon the foregoing papers, petltlaner's application is dismissed in part and denied in part 
and respondents' cross-motion is granted, as indicated in the attached memorandum. 

-J. s. c. 

Check one: Ibf FINAL DISPOSITION 1 1 NON-FINAL DISPOSITION 

Check if appropriate: I I DO NOT POST REFERENCE 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK : IAS PART 4 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

In t h e  Matter of the Applicatiorl  of :index N o .  103533/07 

IRVING J O C I H E L W ,  Motion Seq. 0 0 1  

Pe t .  i t i one I- , JUDGMENT SL ORDER 

For d Judgnicnt P u r - s u a n t  t o  A r t i , c l c  '78 01 
tlic C i v i l  Practice L a w  and Rules ,  

KIBBIE F. PAYNE, J.: 
"I (44 

I n  this CPLK a r t i c l e  78  proceeding,  p e t i t i o n e r  I r v i n g  

Jochclman moves f o r  a judgment annu l l ing  t h e  de te rmina t ion  of 

respondent. t h e  N e w  York S t a t e  Banking Department, which denied 

him a promotion t o  t h e  t i t l e  p r i n c i p a l  bank examiner I .  

Respondent-s cross-move f o r  an o r d e r  dismi,ssiny t.he pet i t io11 a s  

against .  respondent. the N e w  York State Department. of C j . v l i l  Serv ice  

(Civil Service Department) and denying t.he p e t i t i o n  a s  against: 

respondents  t h e  New York St2t .e  Banking Department (Banking 

Depart-rncnt ) and D i a n e  Taylor-, Superl ntcndent  of  Bank:; . For t h e  

forecjoir-lg r easons ,  t.he court. will grant  t.he cross-motion i n  i t s  

e n t i r e t y .  

In 1383 , the Banking U c p a r t m e n t  promot.ed p e t i t i o n e r  t o  L.h- 

t i L l  e of h a n k  examiner-. Nine-years  I . a t e r ,  Lhe  Banking Department 
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promoted p e t i t i o n e r  t o  senior- bank examiner. Eventua l ly ,  i n  

2 0 0 3  , 

i t  was accept ing  a p p l i c a t i o n s  for f h c  prir1c:ipal bank examiner 1 

t i t] .?.  F ’ e t j  t ioner-  sat. f o r  Lhe writt,eri and o r a l  par-ts of Llie 

compe 1. i t. i ve promo t i ona 1 exa m i  ria 1. i on , 

91). After t.he pe r iod  of exarnination c l o s e d ,  t h e  Clivi1 Service! 

Depart.ment puh1 isl-led t h e  “ e l i g i b l e  l i s t ”  of cand ida te s  pass ing  

the exarn, which i s  e f f e c t i v e  u n t i l  March 9 ,  2008. PeLit.ior-ier, 

al.or-1~~ wi t~li t w e l v e  o t h e r  cand ida te s  , 

t h e  C i v i l  Serv ice  Department, publ i shcd  an aririouncemerlt t>liaL 

e a r n  i rig a c: c i n h  i ne d Y c o r e o f 

ranked e q u a l l y  a s  number n ine  

the re i r i .  

The Banking Department used t h e  l i s t .  t o  appoint  cand ida te s  

i n  accordance wi th  C i v i l  Se rv ice  Law § 61 (1) , r e q u i r i n g  t h a t  

appointment or promotion be made “by t h e  s e l e c t i o n  of one of t h e  

t h r e e  persons  . . . s tanding  h i g h e s t  on such  e l i g i b l e  l i s t  who 

a r e  w i l l i n g  t o  accept  such  appointment o r  promoti.on.” 

t h e  appointment p r o c e s s ,  

promot-ion comrnittee , 

i n t e r v i e w ,  

review of the c a n d i d a t e ’ s  job perrormance e v a l u a t i o n s .  For each 

of t-h-se t h r e e  components , the committee gave t h e  cand ida te s  

nurnerical scores ranging f r o m  one t.o tl-irec; one W A S  t h e  hj  ghes t  

ratir-iy arid t>liree was lowest ratir-iy.  

1.atj.iig w a s  worth 5 0 %  of t.he c a n d i d a t e ‘ s  t o t a l  score., 

supervi.sor in t -c rv i  P W  and  perf  or-mance evaluaLion ratings were each 

A s  p a r t  of 

t h e  Banking Department pu t  t o g e t h e r  a 

Sa id  committee conducted a cand ida te  

an j ,nterview with the c a n d i d a t e ’ s  s u p e r v i s o r  and a 

‘t‘he candida te  i n t e ~ - v i c w  

arid t h e  
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I n  Apr i l  2 0 0 4 ,  p e t i t i o n e r  rece ived  a weighted score of 2 . 2 5  

for all t h r e e  components of the promotion process. That month, 

t . he  Barnking L)epartrriel-lt. f i 1 l e d  t h r e e  p r i n c i p a l  bankiny exami ner  1 

posl t i  on:; w i t h  c and ida te s ,  

both t.he prcirnot i ona l  exam arid in t e rv i ew.  In J u 1  y 2004 , the 

Ranking Department f i l  l ed  two more princi .pal  bank examiner 1. 

posiLions , pr-otnoting i n d i v i d u a l s  that. scored  95 and 9 7  

r-espect i v c l y  on t h e  competit i v c  exam and r ece ived  scores of less 

t han  2 p o i n t s  i n  t he  department s prornotional p rocess .  11-1 

November- 2004, t h e  Banking Department f i l l e d  s i x  more p r i n c i p a l  

banking exarnirier 1 posi t - ions with cand ida te s  , w h o  had the same 

examination sco re  as p e t i t i o n e r ,  b u t  performed b e t t e r  i n  t h e  

in t e rv i ew p rocess .  Under s i m i l a r  c i rcumstances ,  p e t i t i o n e r  w a s  

not. promoted i n  May 2 0 0 5  o r  i n  March 2 0 0 6 .  

who scored h igher  t han  pet-i t ioner- on 

:In October 2 0 0 6  , t h e  Banking Depart-ment a n t i c i p a t i n g  needing 

t o  i-nake a d d i t i o n a l  prorriotions t o  p r i n c i p a l  bank examiner 1 

p o s i t i o n s .  The Banking Department. decided t o  cons ide r  t h e  

remaii-ling i n d i v i d u a l s  on t h e  e l i g i b l e  l i s t  who scored either- a 9 0  

or 85 on t h e  promoti.ona1 cxamination. I t  e s t a b l i s h e d  a new 

pr-orrioL.ion committee and process  , changinq the quest  ior-1 asked of 

all candidates dur ing  t h e  i n t e r v i e w .  The proces:; w a s  f u r the r -  

modi f i e d i n that. t h e  dep1.1 t. y s upe r i n t. end e nt s i 11 t. he d i v i  s i oris 

where  the cand ida te s  w e r c .  a ss igned  gavc t.hei r recommcndnt i 011s. 

Undcr-goi ny t h i s  new process , p e t  i , t  i oner rece ived  a f i n a l  

weighed s c o r e  of 1.67 from the cornmit.tcc, P e t i t i o n e r ' s  deputy 
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super in tendent  , however, d i d  not. recommend him f o r  promotion. 

The depuLy super in tendent  reasoned t h a t  p e t 1  t i o n e r  s work histo7-y 

sl-iowcd he w c i s  not prepared f o r  g-reakcr  r e s p o n s i b i l  i t y  . She 

" A s  per [pe t i t . ]  orier'  s] rnost. recent. annual 
c v a l u a t i o n ,  . , . p c t ~ i t i o n e r  was ass igned  
i 11 s t. i t u t  i ona 1 p 1-0 f i 1 e s o f consume r f i rian c: e 
1 icerivces t o  comp1ct.e. The i n s t i t u L i o n a 1  
p r o f i l e s  were e i t h e r  not completed o r  the 
q u a l i t y  of t h e  p r o f i l e  w a s  not adequate .  
[ P e t i t i o n e r - ]  r e q u i r e s  c l o s e  supe rv i s ion  t o  
erisur-e hi:; t a s k s  a r e  completed adeyuat-ely and 
i n  a t ime ly  manner. [ P e t i t i o n e r ]  i s  
c u r r e n t l y  performing a t  the s e n i o r  bank 
examiner level ; however, s i n c e  he has 
d i f f i c u l t y  managing hi.s c u r r e n t  workload 
without  c lose  s u p e r v i s i o n ,  he has not  
demonstrated t.he s k i l l s  necessary f o r  t h e  
next  l e v e l .  " 

The deputy super in tendent  a t t a c h e d  p e t i t i o n e r ' s  work 

e v a l u a t i o n  f o r  t h e  pe r iod  f r o m  October 2 0 0 5  t o  October. 2 0 0 6 ,  

which j nd ica t ed  t h e  shortcomings i n  h i s  work performance 

Followi ng deput-y superint.erlderlt s recommendation, i n  

November' 2 0 0 6  , the Banking Department d i d  riot promote p e t i t i o n e r  

P e t i t i o n e r  commenced t h i s  CPLR a r t i c l e  78 proceedir-ig challenglny 

t 11 e de term i na t ion  a s  i r-ra t. i ona 1 and d i  s c r i rni 113 t, o r  y . P e t  1 t. i one r 

' P e t - i t i o n e r  has neu ro f ib romatos i s .  Neurofibromatosis  
re fe rs  t o  "t.wo d i s t i n c t  major (and some minor) her -ed i ta ry  
di s o r d e r s  , former ly  labeled p e r i p h e r a l  and c e n t r a l  11.  , but  now 
enLit.1e.d 1-1. type 1 and type  2 .  Type 1 ( p e r i p h e r a l )  n .  , by far 
t.he rnost common of the t.wo types  , i s  c h a r a c t e r i z e d  clj n i c a l l y  by 
tlie combiriat i on  of pat-ches of 1iyperpi.gmen~at ion i n  both cutaneous 
arid subcutaneous t-umors . They hyperpigmented s k i n  areas , present  
froin b i r t h  and found anywhere i r - i  t h e  body s u r f a c e ,  can va ry  
markedly j.n s i z e  and c o l o r ;  . . . The mul.t iple ~ u t ~ a n e o u s  and 
subcutaneous t.umors , nerve shea th  neopl.asrris , c a l l e d  
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fu r - the r  argues t h a t  respondents have f a i l e d  t o  show that. t hey  

a p p l i e d  the one and three r u l e . '  Respondents c ros s  -move for an 

order dismiss inq  t.he p e t - i t i o n  a s  aga ins t  the Civi 1 Service  

Dcpartn-lent because i t  has no aut1iorit.y t o  n~akc! promot.ions from 

t h e  c l i g i b l e  l i s t  arid denying t.hc p c t i t - i o n  as t.o t.he r-cmaininq 

respondent-s cls t h e  det.crmination i s  r a t - i o n a l l y  based. 

O u r  s t a t e  jurisprudenc:e ha:; " r epea ted ly  . . . acknowledged 

the importance of the d i sc re t - iona ry  governmental appo in t ive  power- 

embodied i n  C i v i l  Se rv ice  Law § 6 1 ,  and [has]  reject .ed a t t empt s  

t o  invoke t h e  aid of t h e  c o u r t s  t o  l i m i t  t h e  reasonable  e x e r c i s e  

of that d i sc re t . i on"  (Matter  of Aridriola v O r t i z ,  82  NY2d 3 2 0 ,  324 

[19931 , [ c i t a t i o n s  o m i t t e d ] )  . Consis ten t  wi th  t h i s  p o l i c y ,  "a 

person s u c c e s s f u l l y  pas s ing  a competiti.ve C i v i l  Serv ice  

examination does a acqu i re  any 'legal p r o t e c t a b l e  i n t e r e s t '  i n  

neurofibromas I can  develop anywhere along t h e  p e r i p h e r a l  nerve 
fibers, from t h e  r o o t s ,  d i s t a l . l y .  Neurofibromas can become q u i t e  
large , caus ing  major disf igurernent , eroding  bone , and compressing 
v a r i o u s  pe r iphe ra l  nerve s t r u c t u r e s  . . . . (Stedman's Medical 
D ic t iona ry  1 2 0 1  [26t'1 ed]). A s  a result of neurof ibromatos is ,  
p e t i t i o n e r -  has a d i s f i g u r i n g  tumor on h i s  neck,  which p r e v e n t s  
him f r o m  wcaring a t i c .  P e t i t i o n e r  has tumors that atfeclr his 
a b i l i t y  t o  l i f t  heavy 0bjcct .s  and walk qu ick ly  o r  without a 
crut.cl-1. 

 he p e t i t i o n  appears  t o  challenge all t h e  det:erminations 
no t  t o  pr-ornote p e t i t i o n e r ,  beginning i n  20011, H O W C V C ~ ,  in 
p e t i  t i  orier:" s a f f ida -v i t .  i n  reply, p e t . i t i o n e r  c o r r e c t l y  states that .  
"Lhe key time pe r iod  i n  ques t ion  f o r  review i s  the round of 
promotions which took p l a c e  i n  November, 2 0 0 6  . "  In any cvcnt.,  as 
reuponclcnts argue, t h e  four- rnoritl-i s ta t rute  of l irnit ,at ioris clapscd 
with  respect .  t.o t h e  prev ious  delrerrninatior-1:; (see CPLII 2 1 7  [a] ) . 
Thus , the on ly  i s s u e  be fo re  t.he court. i s  whe the r  L l i e  November 
2 0 0 6  determination i s  r a t i o n a l l y  based. 
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an appoint.ment t o  t h e  p o s i t i o n  for which the examination w a s  

g iven” (i(3. [emphasis i n  o r i g i n a l ]  [ c i t a t i o n s  omit.ted1 ) . “ A n  

i nd iv idua l  s a b i l i t y  Lo achieve a high exami.I-lation sco re  does not. 

necessarily demon:: t . ra te  his r a p a c i t y  t o  perform t h e  actual dut. ies  

of ;I p a r t i c u l a r  p o s i t i o n ”  

Serv icc  Cotnmission of the  C i t . y  of N e w  Rochelle_, 3‘1 NY2d 5 2 6 ,  523 

[ 137!3] [c i ta t . io r i  omit tcd]  ) . ‘‘ [ E ]  xaminati.ori success  cannot r evea l  

any po:;Yible defect.s  of p e r s o n a l i t y  , c h a r a c t e r  o r  d i s p o s i t i o n  

. . . ‘ I  (id. [p i t a t i -on  o m i t t e d ] ) .  “ C i v i l  Serv ice  Law 5 61. (1) 

a f f o r d s  a S t a t e  agency broad d i s c r e t i o n  t o  adopt a p p r o p r i a t e  

procedures  t o  det.ermine a c a n d i d a t c ’ s  mer i t  arid fitness for 

employment , . , “  (Matter  of Hat.ala v M c C a u l ,  2 5 3  AD2d 666, 567 

[I!”. Dept 1 9 9 8 1  [citation omit ted]  ) . 

(Matter  of Cassidy v Municipal Clivi i 

Applying these p r i n c i p l e s  here, t h e  Banking Department acted 

wi th in  i t s  reasonable  d i s c r e t i o n  i n  s e t t i n g  up an i n t e rv i ew 

p rocess  that, inc luded  t h e  p a r t i c i p a t i o n  of a c a n d i d a t e ’ s  deputy 

supe r in t enden t .  Furt.her , t.lie Ranking Department. fol lowed t h e  one 

in three r u l e  when making its November 2 0 0 6  promotions.  A t  t h e  

t i m e  of each appointment., 

c and ida te s  wit.h a h ighe r  s co re  than t.he candida te  appoin ted .  

P e t i t i o n e r ,  who w a s  twice promoted while an  employee of the Bank 

Department , did riot ,  have a f avorab lc  job  performance e v a l u a t i o n  

f o r  t hc  pe.riod irnmediat.ely pr i .or  t o  Lhe  2007 promotion p r o c e s s .  

It w a s  rat.i.ona1 for t h e  deput-y superintendent,  t o  t a k c  s a i d  

e v a l u a t  1 on i n t o  acroi.int when dec id ing  between cand ida te s  , 

t h e r e  w e r e  never more t~han trwo eligible 

6 

[* 7 ]

http://acroi.int


P e t i t i o n e r  a rgues  t h a t  he d i d  not complete documents known 

as p r o f i l c s  because a l l  employees were instr-uc:ted t o  :;top 

prepa r ing  them i n  February 2 0 0 6 .  However-, t.he Chief OperaLing 

O f f i c e r  of thc Ranking Department submit-s an a f f i d a v i t . ,  pr-ovidincj 

that the cr-eat ion  of p r o f i l e s  w a s  suspended fo7- sevc-ral weeks  I 

not. t.he e n t i r e  eva lua t ior l  y e a r ,  which r an  from 0c:tober 10 , 2005 

to Oct.oberr 9 ,  2006. PetiL.ioner I i i n i s e l f  submit:; emai Is, dated i n  

Apr i l  2006, i n  which lhe and h i s  s u p e r v i s o r  acldrcss the c r e a t i o n  

of p r o f i l e s  a t  that t ime.  

To the extent t h a t  p e t i t i o n e r  c la ims  the deputy 

supe r in t enden t  ‘ s recornmendat i o n  w a s  part of a y c n e r a l  scheme of 

d i s c r i m i n a t i o n  a g a i n s t  him, t h i s  a l l e g a t i o n  i s  not born ou t  i n  

t h e  r e c o r d .  T o  suppor t  h i s  c l a im,  p e t i t i o n e r  states that he w a s  

denied r easonab le  accommodation when he was moved t o  a desk 

c l o s e r  t.o t h e  bathroom f o r  persons  wi th  d i s a b i l i t i e s ,  bu t  farther 

fr-om the genera l  employee bathroom. P e t i t i o n e r  p r e f e r s  t o  use 

t h e  general. bathroom, c la iming  that i t  has m o r e  stalls a v a i l a b l e  

arid a shortrcr wait. t-ime. P e t i t i o n e r ‘ s  o t h e r  complai.nts about his 

new work &Lat ior i f  iricludcd that. he d i d  not have access  t o  sales 

f inance  f i les o r  prirl t . iny 2obs.  The Ranking Department. addressed  

p e t i t i o n e r ’ s  concerns , rnoving t h e  sales f i n a n c e  f i l e s  i n  c lose  

proximi ty  to p e t i t i o n e r ‘ s  workst-at ion and r e r o u t i n g  p r i n t i n g  jobs  

t o  thc prir i lc i -  l o o a t j  on c l o s e s t  t o  p e t i t i o n e r ‘ s  work a r e a .  T,n 

a d d i t i o n ,  t h e  Ranking Department assj gned p e t i t i o n e r  photocopicr -  

support s t . a f1  “t.o make and pr-ovide photocopies  i n  a t ime ly  and 
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respons ive  imaiincr. I f  W i t h  reyard  t o  his 1eque:;t to be moved 

advised pe t  I t I oner  to reappl y € o r  such accornmodat i on  upon a 

and f i n d s  t.hem wj thout- mer-it . 

Accord iny l  y , it. i s 

OKDERE13 t h a t  respondents  cTross-motion is yrarited i n  its 

er1t.iret.y and t h e  p e t i t i o n  i s  dismissed as agaj r i s t .  respondent N e w  

York S t a t e  Department of C i v i l  Serv ice  and der-lied as a g a i n s t  

resp0ndent.s t h e  New York S t a t e  Banking Department and Diane 

Taylor, Superintendent  of Banks, and t he  proceeding i s  dismissed 

The foregoing  c o n s t i t u t e s  t h e  d e c i s i o n  and judgment. of t h e  

court: 

Kibbie F .  Payne, J . S . C .  
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